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Presidential Documents

Title 3—

The President

[FR Doc. 82-26654
Filed 9-24-82; 10:30 am}
Billing code 3185-01-M

Proclamation 4974 of September 23, 1982

National School Lunch Week, 1982

By the President of the United States of America

A Proclamation

The National School Lunch Program—now in its 36th year—operates to
provide nutritious and well-balanced meals for needy young people of our
country. School lunch is an outstanding example of a close partnership of the
Federal government with State governments and local communities to provide
food, funds, and technical assistance for our efforts to provide nutrition
assistance to these students.

The children and youth of our Nation are our greatest resource. The School
Lunch Program demonstrates our awareness, our concern, and our willingness
to work together to promote the health and well-being of our needy youth.

There are over 23 million lunches served every day in over 80,000 schools
throughout the country. In an era of limited public resources, this effort is
being met by resourceful and creative efforts at all levels of government and
through the cooperation of parents, teachers, and civic groups.

By joint resolution approved on October 9, 1962, the Congress designated the
week beginning on the second Sunday of October in each year as National
School Lunch Week and requested the President to issue annually a proclama-
tion calling for observance of that week.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby urge the people of the United States to observe the week
of October 10, 1982, as National School Lunch Week and to give special and
deserved recognition to those people at the State and local level who, through
their innovative efforts, have made it possible to have a successful school
lunch program.

IN WITNESS WHEREOF, I have hereunto set my hand this 23rd day of Sept.
in the year of our Lord nineteen hundred and eighty-two, and of the Independ-
ence of the United States of America the two hundred and seventh.
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Proclamation 4975 of September 23, 1982

National Forest Products Week, 1982

By the President of the United States of America
A Proclamation

America’s forests—and the products from those forests—have contributed
greatly to our Nation's development and progress for more than two centuries.

The seemingly inexhaustible supply of wood, water, wildlife, and other re-
sources challenged our forefathers to carve a civilization out of the wilderness
during our Nation's first century.

Then, during the second century, we came to recognize our responsibilities to
conserve the forest resources and use them wisely.

Today, as we look forward to the year 2000, we have the knowledge to make
the most of our forests and to make them more productive and to protect them
more effectively. We need them to be prepared to meet increasing demands
for homes, for wood, for paper, and for forest recreation. We know that in the
decades ahead, demands for wood products—and for other uses of the
forest—will increase dramatically.

Under careful management, our forests can produce more than twice the
volume of timber now being grown, without damaging our environment. This
means that we can meet our own increasing demands and still export wood
products, thus strengthening both our economy and our independence.

Our forests can also be managed to provide not only abundant timber, but
also water, wildlife and fish, recreation, paper resources, grazing for domestic
livestock, and even mining—while still ensuring a quality environment.

As Americans we are fortunate in having a very large base of public forest-
lands that are managed for all our people. These forests are serving us well
and can meet more of our immediate and future needs than they do now, with
careful management. We also have millions of acres of private lands that must
be managed to help meet future needs—needs that are not just economic and
material, but inspirational as well. The human spirit needs the beauty, soli-
tude, and renewal that are found in forests.

In recognizing the unique qualities and values of America's forest resources,
the Congress has by Public Law 86-753, 36 U.S.C. 163, designated the third
week in October as National Forest Products Week.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim the week of October 17 through October 23, 1982,
as National Forest Products Week and call upon all Americans to express
their gratitude for the abundant forests with which this Nation has been
blessed, and which have benefited us materially, economically, and spiritual-

ly.
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[FR Doc. 82-26655
Filed 9-24-82; 10:31 am]
Billing code 3185-01-M

IN WITNESS WHEREOF, I have hereunto set my hand this 23rd day of Sept.,
in the year of our Lord nineteen hundred and eighty-two, and of the lndepend-
ence of the United States of America the two hundred and seventh.

B (e
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Executive Order 12383 of September 23, 1982

Amendments to the Manual for Courts-Martial, United States,
1969 (Revised Edition)

By the authority vested in me as President by the Constitution of the United
States of America and by Chapter 47 of Title 10 of the United States Code (the *
Uniform Code of Military Justice), in order to prescribe amendments to the
Manual for Courts-Martial, United States, 1969 (Revised edition), prescribed
by Executive Order No. 11476, as amended by Executive Order No. 11835,
Executive Order No. 12018, Executive Order No. 12198, Executive Order No.
12233, Executive Order No. 12306, Executive Order No. 12315, and Executive
Order No. 12340, it is hereby ordered as follows:

Section 1. Paragraph 127¢, Section A (Table of Maximum Punishments) of the
said Manual for Courts-Martial is amended by deleting the following language:
“Drugs, habit forming, wrongful possession, sale, transfer, use or introduction
into a military unit, base, station, post, ship, or aircraft” and the maximum
punishments prescribed therefor, and “Drugs, marijuana, wrongful possession,
sale, transfer, use or introduction into a military unit, base, station, post, ship,
or aircraft”’ and the maximum punishments prescribed therefor, and by insert-
ing in their place the following entries and maximum punishments:

“Drugs, wrongful use, possession, manufacture, or introduction of amphet-
amine, cocaine, heroin, lysergic acid diethylamide, marijuana (except posses-
sion of less than 30 grams or use of marijuana), methamphetamine, opium,
phencyclidine, secobarbital, and Schedule I, II, and III controlled substances."”.
Maximum punishment: Dishonorable discharge, forfeiture of all pay and al-
lowances, and confinement at hard labor not to exceed 5 years.

“Drugs, wrongful possession of less than 30 grams or use of marijuana, and
wrongful use, possession, manufacture, or introduction of phenobarbital, and
Schedule IV and V controlled substances.”. Maximum punishment: Dishonor-
able discharge, forfeiture of all pay and allowances, and confinement at hard
labor not to exceed 2 years.

“Drugs, wrongful distribution of, or, with intent to distribute, wrongful posses-
sion, manufacture, or introduction of amphetamine, cocaine, heroin, lysergic
acid diethylamide, marijuana, methamphetamine, opium, phencyclidine, seco-
barbital, and Schedule I, II, and III controlled substances.”. Maximum punish-
ment: Dishonorable discharge, forfeiture of all pay and allowances, and
confinement at hard labor not to exceed 15 years.

“Drugs, wrongful distribution of, or, with intent to distribute, wrongful posses-
sion, manufacture, or introduction of phenobarbital and Schedule IV and V
controlled substances.". Maximum punishment: Dishonorable discharge, for-
feiture of all pay and allowances, and confinement at hard labor not to exceed
10 years.

Sec. 2. Paragraph 127¢, Section B of the said Manual for Courts-Martial is
amended by adding the following new paragraph following the last paragraph
therein:

“When any offense described in paragraph 213g is committed while the
accused is: on duty as a sentinel or lookout; on board a vessel or aircraft used
by or under the control of the armed forces; in or at a missile launch facility
used by or under the control of the armed forces; in a hostile fire pay zone; ap
in time of war, the maximum period of confinement at hard labor and
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forfeiture of pay and allowances authorized for such offense shall be in-
creased by 5 years.".

Sec. 3. Paragraph 213 of the said Manual for Courts-Martial is amended by
deleting the last paragraph of subparagraph 213 and by adding the following
new subparagraph after the end of subparagraph f:

“g. Offenses involving controlled substances.

“Discussion. Possession, use, introduction into a military unit, base, station,
post, ship, or aircraft, manufacture, distribution, and possession, manufacture,
or introduction with intent to distribute, of a controlled substance are offenses
under Article 134. :

“(1) Controlled substance. “Controlled substance" means amphetamine, co-
caine, heroin, lysergic acid diethylamide, marijuana, methamphetamine,
opium, phencyclidine, phenobarbital, and secobarbital. “Controlled sub-
stance” also means any substance which is included in Schedules I through V
established by the Comprehensive Drug Abuse Prevention and Control Act of
1970, as amended (21 U.S.C. 801 et seq.).

"(2) Possess. "Possess™ means to exercise control of something. Possession
may be direct physical custody like holding an item in one’s hand, or it may be
constructive, as in the case of a person who hides an item in a locker or car to
which that person may return to retrieve it. Possession must be knowing and
conscious. Possession inherently includes the power or authority to preclude
control by others. It is possible, however, for more than one person to possess
an item simultaneously, as when several people share control of an item. An
accused may not be convicted of possession of a controlled substance if the
accused did not know that the substance was present under the accused’s
control. Awareness of the presence of a controlled substance may be inferred
from circumstantial evidence.

“(3) Distribute. “Distribute” means to deliver to the possession of another.
“Deliver" means the actual, constructive, or attempted transfer of an item,
whether or not there exists an agency relationship.

"(4) Manufacture. *Manufacture” means the production, preparation, propaga-
tion, compounding, or processing of a drug or other substance, either directly
or indirectly or by extraction from substances of natural origin, or indepen-
dently by means of chemical synthesis or by a combination of extraction and"
chemical synthesis and includes any packaging or repackaging of such sub-
stance or labeling or relabeling of its container. The term “production”, as
used above, includes the planting, cultivating, growing, or harvesting of a drug
or other substance.

“(8) Wrongfulness. To be punishable under Article 134, possession, use,
distribution, introduction, or manufacture of a controlled substance must be
wrongful. Possession, use, distribution, introduction, or manufacture of a
controlled substance is wrongful if it is without legal justification or authoriza-
tion. Possession, use, distribution, introduction, or manufacture of a controlled
substance is not wrongful if such act or acts are: (A) done pursuant to
legitimate law enforcement activities (for example, an informant who receives
drugs as part of an undercover operation is not in wrongful possession); (B)
done by authorized personnel in the performance of medical duties; or (C)
without knowledge of the contraband nature of the substance (for example, a
person who possesses cocaine, but actually believes it to be sugar, is not
guilty of wrongful possession of cocaine). But, possession, use, distribution,
introduction, or manufacture of a controlled substance may be inferred to be
wrongful in the absence of evidence to the contrary. The burden of going
forward with evidence with respect to any such exception in any court-martial
or other proceeding under the code shall be upon the person claiming its
benefit. If such an issue is raised by the evidence presented, then the burden
o L of proof is upon the United States to establish that the use, possession,
distribution, manufacture, or introduction was wrongful. '
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. "(6).Intent to distribute. Intent to distribute may be inferred from circumstan-
tial evidence. Examples of evidence which may tend to support an inference of
intent to distribute are: possession of a quantity of substance in excess of that
which one would be likely to have for personal use; market value of the
substance; the manner in which the substance is packaged; and that the
accused is not a user of the substance. On the other hand, evidence that the
accused is addicted to or is a heavy user of the substance may tend to negate
an inference of intent to distribute.

“(7) Certain amount. When a specific amount of a controlled substance is
believed to have been possessed, distributed, introduced, or manufactured by
an accused, the specific amount should ordinarily be alleged in the specifica-
tion. It is not necessary to allege a specific amount, however, and a specifica-
tion is sufficient if it alleges that an accused possessed, distributed, intro-
duced, or manufactured “some,” “traces of,” or “an unknown quantity of”’ a
controlled substance.

“Proof.

“(1) Wrongful possession of controlled substance. (a) That the accused pos-
sessed a certain amount of a controlled substance; (b) that the possession by
the accused was wrongful; and (c) that, under the circumstances, the conduct
of the accused was to the prejudice of good order and discipline in the armed
forces or was of a nature to bring discredit upon the armed forces.

“(2) Wrongful use of controlled substance. (a) That the accused used a
controlled substance; (b) that the use by the accused was wrongful; and (c)
that, under the circumstances, the conduct of the accused was to the prejudice
of good order and discipline in the armed forces or was of a nature to bring
discredit upon the armed forces.

"(8) Wrongful distribution of controlled substance. (a) That the accused
distributed a certain amount of a controlled substance; (b) that the distribution
by the accused was wrongful; and (c) that, under the circumstances, the
conduct of the accused was to the prejudice of good order and discipline in the
armed forces or was of a nature to bring discredit upon the armed forces.

“(4) Wrongful introduction of controlled substance. (a) That the accused
introduced onto a vessel, aircraft, vehicle, or installation used by the armed
forces or under the control of the armed forces a certain amount of a
controlled substance; (b) that the introduction was wrongful; and (c) that,
under the circumstances, the conduct of the accused was to the prejudice of
good order and discipline in the armed forces or was of a nature to bring
discredit upon the armed forces.

“(5) Wrongful manufacture of controlled substance. (a) That the accused
manufactured a certain amount of a controlled substance; (b) that the manu-
facture was wrongful; and (c) that, under the circumstances, the conduct of the
accused was to the prejudice of good order and discipline in the armed forces
or was of a nature to bring discredit upon the armed forces.

“(6) Wrongful possession, manufacture, or introduction of controlled sub-
stance with intent to distribute. (a) That the accused possessed, manufac-
tured, or introduced a certain amount of a controlled substance; (b) that the
possession, manufacture, or introduction was wrongful; (c) that the posses-
sion, manufacture, or introduction was with the intent to distribute; and (d)
that, under the circumstances, the conduct of the accused was to the prejudice
of good order and discipline in the armed forces or was of a nature to bring
discredit upon the armed forces.”.

Sec. 4. Appendix 6¢ is amended by deleting sample specifications 144, 145, and
146 and the marginal notes with them and inserting in place thereof the
following:

“144. In that ____________ (personal jurisdiction data) did, (at/on board—
location) (subject-matter jurisdiction data, if required) on or about
19 wrongfully (possess) (distribute) (manufacture)
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(grams) (ounces) (pounds) ( ) of (a Schedule
——— controlled substance), (with the intent to distribute the said
controlled substance) [while on duty as a sentinel or lookout] [while (onboard
a vessel/aircraft) (in or at a missile launch facility) used by the armed forces
or under the control of the armed forces, to wit: ] [while in a
hostile fire pay zone] [during time of war].".

Marginal note: “Drugs—wrongful possession, manufacture, or distribution”.

“145. In that _________ (personal jurisdiction data), did, (at/on board—

location) (subject-matter jurisdiction data, if required), on or about

19 knowingly and wrongfullyuse ____ (a Schedule

controlled substance), [while on duty as a sentinel or lookout] [while

(onboard a vessel/aircraft] (in or at a missile launch facility) used by the

armed forces or under the control of the armed forces, towit: ______ ]
[while in a hostile fire pay zone] [during time of war].".

Marginal note: “—wrongful use”,

“146. In that ________ (personal jurisdiction data), did, on or about

19 (at/on board—location) wrongfully introduce
(grams) (ounces) [pounds) { ) of (a Schedule ____
controlled substance), onto a vessel, aircraft, vehicle, or installation used by
the armed forces or under control of the armed forces, to wit: ________
(with the intent to distribute the said controlled substance) [while on duty as a
sentinel or lookout] [while in a hostile fire pay zone] [during a time of war].".

Marginal note: “—wrongful introduction”.

Sec. 5. These amendments shall be effective on October 1, 1982. These
amendments shall apply to offenses committed on or after that date.

Sec. 8. The Secretary of Defense, on behalf of the President, shall transmit a
copy of this Order to the Congress of the United States in accord with Section
836 of Title 10 of the United States Code.

AN

THE WHITE HOUSE,
September 23, 1982.
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SMALL BUSINESS ADMINISTRATION
13 CFR Part 123
[Rev. 9, Amdt. 19]

Disaster Loans: Change in Policy

AGENCY: Small Business Administration.
ACTION: Final rule.

SUMMARY: This amendment to Part 123
prohibits the guarantee of disaster home
loans which exceed SBA's :
administrative limits. This final rule
considers the written comment received
in response to the proposed rule which
was published in the Federal Register on
May 12, 1982 (47 FR 20315), The above
change results from the serious adverse
impact upon the nation’s credit markets
of Federal and federally-assisted
borrowing,

EFFECTIVE DATE: September 27, 1982,
FOR FURTHER INFORMATION CONTACT:
Questions regarding this final rule may
be directed to: Bernard Kulik, Deputy
Associate Administrator for Disaster
Assistance, (202) 653-6879.
SUPPLEMENTARY INFORMATION: SBA
received only one written response to
the proposed rule. The primary
objections raised by the respondent
were that insurance against certain
hazards is not required by mortgage
lenders and that insurance against all
hazards is cost prohibitive to
homeowners. SBA's position continues
to be that it is the responsibility of each
homeowner to insure against all
insurable hazards likely to occur in their
locations. It is doubtful that
homeowners who could not afford
certain insurance protection could
demonstrate the ability to repay a
disaster loan(s) made to restore damage
inflicted by those certain hazards. It is
contemplated that the gross amount of
disaster loan funds which will be made
unavailable to homeowner disaster

victims may be utilized in other areas of
the economy.

The $5,000'loan cancellation feature
for disasters occurring between January
1, 1972, and April 20, 1973, has been
deleted because it is obsolete.

Business loan regulations are also
revised to incorporate both the $500,000
statutory limit on total disaster loan
assistance to any one business for any
one disaster and the exemption from
this limit provided for a business which
constituted a major source of
employment in an area suffering a
disaster.

For the purposes of Executive Order
12291, SBA hereby determines that this
rule will not constitute a major rule.

In addition, it is hereby certified
pursuant to Section 605 of the
Regulatory Flexibility Act, 5 U.S.C. 605,
that this rule will not have a significant
economic impact on a substantial
number of small entities. In this regard
this rule affects only the applications of
homeowners for SBA guaranteed
disaster loan assistance, and, it merely
sets forth statutory language with
respect to businesses. Therefore, it does
not have any economic impact upon
small entities as defined in section 601
of that Act, 5§ U.S.C. 601.

List of Subjects in 13 CFR Part 123

Disaster assistance, Loan programs—
business, Small businesses.

PART 123—DISASTER LOANS

§123.5 [Amended]

Accordingly, notice is given that,
pursuant to the authority of section
5(b)(8) of the Small Business Act, as
amended, 15 U.S.C. 634(b)(5). § 123.5{(a)
of Chapter I of Title 13 of the Code of
Federal Regulations is revised by
removing subparagraph (4) in its entirety
and revising subparagraphs (1) and (3)
to read as follows:

(a) L

(1) SBA's share in a direct, immediate
participation or guaranteed loan to any
homeowner, including all members of
the household, shall not exceed $50,000
for repair or replacement of the land or
building, and shall not exceed $10,000 to
repair or replace household goods and
personal items: Provided, however, That
SBA's share of any such loan or leans to
repair or replace a home and household
goods for any homeowner shall not
exceed $55,000 in the aggregate for any
one disaster, excluding eligible

refinancing in an amount not to exceed
the lesser of the physical damage to the
real property or the amount of the loan
made to repair such property. Persons
living in a damaged home who are not
dependents of the homeowner may also
apply for disaster assistance for
personal property loss, up to $10,000.

- - - - -

(3) The total of SBA's direct loans plus
SBA's share of immediate participation
and guaranteed loans to any one
business concern for any one disaster
may not exceed the statutory limit
($500,000). In the case of a major source
of employment in an area suffering a
disaster, the Administration may waive
the $500,000 limitation. Applicants
applying for such waiver shall be
required to demonstrate to SBA's
satisfaction that applicant has used all
funds from its own resources and from
non-Federal credit available at
reasonable interest rates and terms to
alleviate the physical damage and/or
economic injury sustained, plus eligible
refinancing.

(Catalog of Federal Domestic Assistance

Program No. 59,008 (Physical Disaster Loans))
Dated: August 31, 1982.

James C. Sanders,

Administrator.

[FR Doc. 82-26406 Filed 9-24-82; 8:45 am)

BILLING CODE 8025-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 82-CE-26-AD; Amdt. 39-4465]

EMBRAER Models EMB~110P1 and
EMB-110P2 Airplanes; Airworthiness
Directives

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD),
applicable to EMBRAER Models EMB-
110P1 and EMB-110P2 airplanes, which
supersedes AD 82-15-06, Amendment
39-4421 (July 28, 1982; 47 FR 32084). It
continues in effect the requirement in
the AD for installation of a temporary
revision in the “Pilot's Operating
Handbook (POH) and Centro Technico
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Aeroespacial (CTA) Approved Airplane
Flight Manual" (POH/AFM) limiting flap
extension when there is known or
suspected ice accumulation on the
horizontal stabilizer. Additionally, it
authorizes removal of this revision upon
incorporation of certain modifications
described in EMBRAER Service
Bulletins No. 110-30-013 dated March
23, 1982 and No. 110-55-020, Change No.
1, dated April 22, 1982, and sets a date
for incorporation of these changes. This
action is needed to provide relief to
operators who have already
incorporated these modifications by
authorizing removal of the temporary
POH/AFM revision limiting flap
operation on their airplanes. A final
date for incorporation of the
modification is needed to assure that the
original level of safety established by
the type certification basis of the
airplane design is restored.
EFFECTIVE DATE: September 30, 1982.
Compliance required as indicated in
the body of the AD,
ADDRESSES: The applicable service
bulletins may. be obtained from Empresa
Brasileira de Aeronautica S/A
(EMBRAER), P.O. Box 343-CEP, 12.200,
Sao Jose Dos Campos, Sao Paulo, Brazil.
A copy of these service bulletins and
temporary POH/AFM revision is also
contained in the Rules Docket, Office of *
the Regional Counsel, FAA, Room 1558,
Federal Building, 601 East 12th Street,
Kansas City, Missouri 64106, and in
Room 275, Atlanta Aircraft Certification
Office, FAA, 3400 Norman Berry Drive,
East Point, Georgia 30344.
FOR FURTHER INFORMATION CONTACT:
George Carver, ACE-130A, Atlanta
Aircraft Certification Office, FAA, P.O.
Box 20636, Atlanta, Georgia 30320;
Telephone (404) 763-7781.
SUPPLEMENTARY INFORMATION: The FAA
issued AD 82-15-06, Amendment 39—
4421 (47 FR 52064) to prevent a sharp
and unexpected nose-down pitching
movement at flap deflections greater than
50 percent if ice is accumulated on the
horizontal stabilizer due to an
ineffective or malfunctioning horizontal
stabilizer deicing system on EMBRAER
Models EMB-110P1 and EMB-110P2
airplanes. This AD requires
incorporation of a temporary revision in
the POH/AFM prohibiting flap
extension beyond 50 percent when
known or suspected horizontal stabilizer
ice exists. When this action was taken,
the FAA was aware that the
manufacturer was developing:
modifications which would assure
proper operation of the stabilizer deicing
system, The manufacturer has now
published instructions for accomplishing
these modifications in EMBRAER

Service Bulleting No. 110-30-013 dated
March 23, 1982, and No. 110-55-020,
Change No. 1, dated April 22, 1982. The
FAA has learned that some operators
have incorporated or are in the process
of incorporating these modifications in
their airplanes. The flap restriction
imposed by the temporary AFM/POH
revisions are not required on the
modified airplanes. Consequently, this
requirement by AD 82-15-06, is an
unnecessary burden on the operators of
modified airplanes and the level of
safety in the operation of the affected
airplanes is increased when flap usage
is unrestricted. Since the flap restriction
was imposed by AD 82-15-06 as an
interim measure to provide an
acceptable level of safety until such
time as a modification to assure proper
functioning of the stabilizer deice
system is available, the FAA finds that
establishing a reasonable date for
accomplishing the modifications which
will impose the minimum cost and loss
of airplane availability to the operator is
necessary in the interest of safety.

Therefore, the FAA is superseding AD
82-15-06 with a new AD, applicable to
the above EMBRAER airplane models,
which continues the requirement for
installation of a temporary revision to
the POH/AFM limiting flap extension to
50 percent when stabilizer ice is known
or suspected, allows removal of this
revision when the stabilizer deice
system is modified per certain
requirements of EMBRAER Service
Bulletins No. 110-30-013 dated March
23, 1982 and No. 110-55-020, Change No.
1, dated April 22, 1982 and sets a date
for completion of these modifications.

Since this amendment is in part
relieving in nature, it is found that notice
and public procedure hereon are
impracticable and good cause exists for
making this amendment effective in less
than 30 days.

List of Subjects in 14 CFR Part 39
Aircraft, Aviation safety.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new AD:

EMBRAER: Applies to Models EMB-110P1
and EMB-110P2 (S/Ns 110001 through
110415) airplanes certificated in any
category.

Compliance: Required as indicated unless
previously accomplished.

To prevent loss of control of the airplane
during approach and landing in icing
conditions, accomplish the following:

(a) Within the next 25 hours time-in-service
after July 29, 1982, on airplanes not in

compliance with AD 82-15-06 or modified in
accordance with paragraph (b) of this AD:

(1) Incorporate a temporary POH/AFM
revision (immediately following page 2-10) in
the affected airplane POH/AFM. This
revision is set forth in Figure I of this AD.

(2) Make the following pen and ink changes
in the Log of Revisions, page IX, of the POH/
AFM: “Temporary Revision No. 1,” “add page
2-10A," “include temporary landing flap
limitations” and “in accordance with
Airworthiness Directive 82-15-06."

(3) The incorporation of the temporary
POH/AFM revision and Log of Revisions
entry required by this AD may be .
accomplished by the owner/operator of the
airplane. This person must make the
prescribed entry in the aircraft maintenance
records, indicating compliance with
paragraph (a) of this AD.

(b) On or before December 31, 1982:

(1) Modify the horizontal stabilizer
pneumatic deicing system tubing, including
the relocation of the pressure switch and
associated cabling, in accordance with
EMBRAER Service Bulletin No. 110-30-013,
March 23, 1982.

(2) Provide inspection openings in the
empennage in accordance with Part I of
EMBRAER Service Bulletin No. 110-55-020,
Change No. 1, April 22, 1982.

(3) Replace pneumatic supply hoses, P/N
121-770-21-19, with new hoses, P/N B118-1,
in accordance with EMBRAER Service
Bulletin No. 110-30-012, March 15, 1982,

{4) Upon completion of the above
modifications, test the system according to
procedures outlined in EMBRAER
Maintenance Manual T.0. 1C95-2-8, assuring
that there are no leaks.

(5) If installed, remove the temporary
revision to the Pilot’s Operating Handbook
and Centro Technico Aeroespacial (CTA)
Approved Airplane Flight Manual (POH/
AFM), which was installed according to AD
No. 82-15-06,

(c) Aircraft may be flown in accordance
with FAR 21.197 to a location where this AD
may be accomplished.

(d) An equivalent method of compliance
with this AD may be used if approved by the
Chief, Atlanta Aircraft Certification Office,
FAA, P.O. Box 20636, Atlanta, Georgia 30320.

This amendment supersedes AD 82—
15-06, Amendment 39-4421 (47 FR
32064), effective July 29, 1982.

This amendment becomes effective on
September 30, 1982.

(Secs. 313(a), 801, and 603 of the Federal
Aviation Act of 1958, as amended (49 U.S.C.
1354(a), 1421 and 1423}; Sec. 6(c), Department
of Transportation Act (49 U.S.C. 1655(c)); Sec.
11.89 of the Federal Aviation Regulations (14
CFR 11.89))

Note.—The FAA has determined that this
regulation is an emergency regulation that is
not major under Section 8 of Executive Order
12291, It is impracticable for the agency to
follow the procedures of Order 12291 with
respect to this rule since the rule must be
issued immediately to correct an unsafe
condition in aircraft and provide relief to
those operators of aircraft on which it has
already been corrected. It has been further
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determined that this document involves an
emergency regulation under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979). If this action is
subsequently determined to involve a
significant regulation, a final regulatory
evaluation or analysis, as appropriate, will be
prepared and placed in the regulatory docket
{otherwise, an evaluation is not required). A
copy of it, when filed, may be obtained by
contacting the Rules Docket identified under
the caption “ADDRESSES.”

This rule is a final order of the
Administrator under Federal Aviation Act of
1958, as amended. As such, it is subject to
review only by the various Courts of Appeal
of the United States, or the United States
Court of Appeals for the District of Columbia.

Issued in Kansas City, Missouri, on
September 15, 1982.

John E. Shaw,
Acting Director, Central Region.

[FR Doc. 82-26204 Filed 9-24-82; 8:45 am)]
BILLING CODE 4910-13-M

14 CFR Part 39
[Airworthiness Docket No. 82-ASW-33;
Amdt. 39-4463]

Hughes Helicopter Model 269 Series
Helicopters; Airworthiness Directives

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, revision of existing
Airworthiness Directive (AD).

SuMMARY: This amendment amends an
existing Airworthiness Directive (AD),
82-15-01, (Amendment 39-4414),
applicable to certain Hughes Model 269
series helicopters, by making the AD
applicable to Hughes Model 269B
helicopters. The amendment is needed
because the Model 269B helicopters
were inadvertently omitted from the
applicability section of AD 82-15-01,
Amendment 39-4414.
DATES: Effective October 4, 1982,
Compliance required within 50 hours'
time in service after the effective date of
this amendment to the AD unless
already accomplished.

ADDRESSES: The applicable service
information may be obtained from
Hughes Helicopters, Inc., Centinela and
Teale Streets, Culver City, California
90230. A copy of the service information
is contained in the Office of Regional
Counsel, Federal Aviation
Administration, Southwest Region, 4400
Blue Mound Road, Fort Worth, Texas
76108.

FOR FURTHER INFORMATION CONTACT:
Harold Ferris, Aerospace Engineer,
Propulsion Section, ANM-174W,
Western Aircraft Certification Field
Office, Federal Aviation Administration,
Northwest Mountain Region, P.O. Box

92007, World Way Postal Center, Los
Angeles, California 90009. Telephone
(213) 536-6381.

SUPPLEMENTARY INFORMATION: There
have been reports that the bolts that
attach the main transmission ring gear
to its carrier have become loose in
service. This loss of torque could cause
fretting corrosion, fatigue cracking of the
carrier assembly, and fatigue fracture of
the attaching bolts resulting in loss of
power to the rotor system or jamming of
the main transmission and could result
in loss of control of the helicopter. The
Federal Aviation Administration (FAA)
issued AD 82-15-01 Amendment 39-4414
(47 FR 30050) which required inspection,
rework, or replacement (as required),
and increased bolt torque on the main
transmission ring gear/carrier assembly
on certain Hughes Model 269 series
helicopters. The main transmission
assemblies to which the AD applied are
also found on the Model 269B
helicopters, and the omission of that
model from the applicability of the
original AD was inadvertent,

Since a situation exists that requires
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable and
good cause exists for making this
amendment effective in less than 30
days.

List of Subjects in 14 CFR Part 39

Aircraft, Aviation safety, Safety, Air
transportation.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, by the Administrator,
Amendment 394414 (44 FR 30050), AD
82-15-01, § 39.13 of Part 39 of the
Federal Aviation Regulations (14 CFR
39.13), is amended by revising the first
paragraph to read as follows:

Hughes Helicopters.—Applies to Model 269A
(all S/N's), TH-55A (all S/N's converted
to civil use), 269A=1 (all S/N's), 296B (all
S/N's), and 269C (S/N's 0001 through
1074) helicopters equipped with main
transmission assemblies P/N 260A5175-
7,-9, <11, <13, -15, and -17, except those
transmissions with the letter “W" on the
transmission nameplate below and
adjacent to the transmission serial
number, Applies to helicopters
certificated in all categories.

This amendment becomes effective
October 4, 1982.

(Secs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423); Sec. 6(c), Department of
Transportaion Act (49 U.S.C. 1655(c)); 14 CFR
11.89)

Note.—The FAA has determined that this
regulation is an emergency regulation that is
not major under Section 8 of Executive Order

12291. It is impracticable for the agency to
follow the procedures of Order 12291 with
respect to this rule since the rule must be
issued immediately to correct an unsafe
condition in aircraft. It has been further
determined that this document involves an
emergency regulation under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1879). If this action is
subsequently determined to involve a
significant regulation, a final regulatory
evaluation or analysis, as appropriate, will be
prepared and placed in the regulatory docket
(otherwise, an evaluation is not required). A
copy of it, when filed, may be obtained by
contacting the person identified under the
caption “FOR FURTHER INFORMATION
CONTACT."

This rule is a final order of the
Administrator under the Federal Aviation
Act of 1958, as amended (49 U.S.C. 1486(a)).
As such, it is subject to review only by the
various courts of appeals of the United
States, or the United States Court of Appeals

" for the District of Columbia.

Issued in Fort Worth, TX, on September 9,
1982.
C. R. Melugin, Jr.,
Director, Southwest Region.
[FR Doc. 82-25293 Filed 9-24-82; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 82-AWA-9]

Designation of Federal Airways,
Alteration of VOR Federal Airway

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment realigns
VOR Federal Airway V-203 between
Massena, NY, and Montreal, Canada.
The realignment enhances traffic flow
into Canadian airspace and improves
traffic flow in the Mirabel and Dorval
International Airports, Canada.

EFFECTIVE DATE: December 23, 1982.

FOR FURTHER INFORMATION CONTACT:
Lewis W, Still, Airspace Regulations
and Obstructions Branch (AAT-230),
Airspace and Air Traffic Rules Division,
Air Traffic Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C. 20581;
telephone: (202) 426-8783.

SUPPLEMENTARY INFORMATION:
History

On August 2, 1982, the FAA proposed
to amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) to alter the
description of V-203 between Massena,
NY, and Montreal, Canada, by
realigning the airway via an east dogleg
(47 FR 34998). Interested parties were
invited to participate in this rulemaking
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proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Except for editorial
changes, this amendment is the same as
that proposed in the notice. Section
71.123 of Part 71 of the Federal Aviation
Regulations was republished in
Advisory Circular AC 70-3 dated
January 29, 1982.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations realigns
V-203 between Massena, NY, and
Montreal, Canada. The realignment
enhances traffic flow into Canadian
airspace and improves traffic flow into
the Mirabel and Dorval International
Airports, Canada.

List of Subjects in 14 CFR Part 71
Federal airWays.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, § 71.123 of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) is amended, effective 0901
G.m.t.,, December 23, 1982, as follows:

V-203 [Amended]

By deleting the words "Massena, NY, St.
Eustache, PQ, Canada." and substituting for
them the words “"Massena, NY, INT Massena
045° and Montreal, Canada, 188° radials
Montreal."

(Secs. 307(a) and 313(a), Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) amd 1354(a)); Sec.
6(c), Department of Transportation Act (49
11.8.C. 1655(c)); and 14 CFR 11.69.)

Note.—The FAA has determined that this
regulation only involves an established body
of technical regulations for which frequent
and routine amendments are necessary to
keep them operationally current. It,
therefore—(1) Is not a “major rule"” under
Executive Order 12291; {2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as the
anticipated impact is so minimal. Since this is
a routine matter that will only affect air
traffic procedures and air navigation, it is
certified that this rule will not have a
significant economic impact on a substantial
number of small entities under the criteria of
the Regulatory Flexibility Act.

Issued in Washington, D.C., on September
20, 1982,
John W. Baier,
Acting Manager, Airspace and Air Traffic
Rules Division.

[FR Doc. 82-26466 Filed 9-24-82; 8:45 am)
BILLING CODE 4910-13-M

[Docket No. 21022A; Reg. Notice No. 91~
100]

14 CFR Part 91
Emergency Air Traffic Regulations

AGENCY: Federal Aviation
Administration (FAA}, DOT.

ACTION: Update of emergency air traffic
regulations.

SUMMARY: Section 91.100 of the Federal
Aviation Regulations (FAR) (14 CFR
91.100) requires aircraft operators to
comply with emergency air traffic
regulations issued under that section
and covered by Notices to Airmen
(NOTAMs) that are also issued under
that section. This document provides
notice of regulations already adopted
that were immediately effective under
§ 91.100, for which the FAA has also

‘issued NOTAMSs. It adds, to Notice 91—

100, emergency regulations
implementing Special Federal Aviation
Regulation (SFAR) No. 44, as amended,
that were necessary to respond to a
shortage in air traffic control personnel.

EFFECTIVE DATE/TIME: As stated in each
regulation listed.

ADDRESSES: Send comments on the
listed regulations, in duplicate to:
Federal Aviation Administration, Office
of the Chief Counsel, Attn: Rules Docket
(AGC-204), Docket No. 21022A, 800
Independence Avenue, SW.,
Washington, DC 20591.

Comments may be examined in the
Rules Docket, Room 915, weekdays,
except Federal holidays, between 8:30
a.m. and 5:00 p.m.

FOR FURTHER INFORMATION CONTACT:
B. Keith Potts, Airgpace and Air Traffic
Rules Division, Air Traffic Service,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591, telephone (202)
426-3731.

SUPPLEMENTARY INFORMATION:
Comments Invited

The regulations issued under § 91.100
and listed herein are emergency final
rules involving immediate air traffic
requirements throughout the United
States. The need for immediate
regulatory response under § 91.100 is
stated at 46 FR 16666, et seg. In issuing
the regulations in this notice, the FAA
has found that the conditions cited in
§ 91.100 exist or will exist and that the
regulations are necessary in order to
respond to those conditions in the public
interest. Where necessary, these
regulations may be supplemented or
amended hourly, or even more
frequently, as air traffic conditions
change. Accordingly, good cause exists
for making these regulations effective

immediately, without prior notice and
public procedure.

Comments are invited on any aspect
of the listed regulations, individually or
cumulatively, and on any aspect of the
emergency air traffic control conditions
they respond to. When § 91.100 was
issued, the FAA noted that it was an
emergency regulation under Executive
Order 12291 and DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979), and had no cost
impact in itself since it was only
procedural. However, the FAA also
stated (at 46 FR 16669) that the
regulations distributed in accordance
with § 91.100 will be evaluated
individually, as appropriate, to
determine whether they have cost
impacts. To assist the FAA in
determining, as soon as practicable after
issuance, the cost impacts of the
regulations issued under § 91.100,
comments on economic impact are
specifically invited.

“"Commenters wishing the FAA to
acknowledge receipt of their comments
in response to these rules must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
"Comments to Docket No. 21022A." The
postcard will be date/time stamped and
returned to the commenter.

Effect of Publication

Publication, in the Federal Register, of
emergency air traffic regulations issued
under § 91.100 provides constructive
legal notice of those regulations to all
persons who may not have received the
NOTAMs concerning those regulations
or who otherwise may not have legal
notice of the adoption of those
regulations. This document provides this
constructive legal notice of immediately
effective emergency regulations that
have already been adopted. Additional
emergency rules will be published
periodically if the need for their
adoption continues.

Availability Prior to Publication:
Preflight Requirement

Since there is a necessary time lag
between the issuance of emergency air
traffic regulations and NOTAMs under
§ 91.100 and the publication of these
regulations in the Federal Register, and
since these regulations and NOTAMs
respond to emergency conditions that
exist, or will exist, relating to the FAA's
ability to operate the Air Traffic Control
System, the NOTAMs concerning these
regulations are available at operating air
traffic facilities and Regional Air Traffic
Division offices prior to Federal Register
publication and as long as they remain
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effective. Under § 91.5 Preflight Action
(14 CFR 91.5), each pilot in command is
required to familiarize himself or herself
with all available information
concerning each flight.

Air Traffic Controller Shortage: SFAR
No. 44, as Amended

The air traffic regulations listed in this
amendment to Notice 91-100 follow the
adoption of SFAR Nos. 44 through 44-5,
in response to an organized air traffic
controller job action. The emergency
aspects of that action are described at
46 FR 39997, et seq. As a result, air
traffic control facilities have
experienced staffing shortages that have
reduced the level of air traffic that can
be handled with the required levels of
safety and efficiency. To ensure that
these levels of safety and efficiency are
fully maintained during this shortage of
air traffic personnel, the emergency
regulations listed in section 2 of this
notice have been issued under § 91.100.
Regulatory Impact

The FAA has determined that the
regulations listed in this notice are
emergency regulations that are not
major under Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to these regulations, since they
were issued in response to existing or
expected emergency conditions relative
to FAA's ability to operate the Air
Traffic Control System. It has been
further determined that the listed
regulations are emergency regulations
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979). If these regulations are later
determined to be significant, a final
regulatory evaluation or analysis, as
appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation is not
required). A copy of it, when filed, may
be obtained by contacting the person
identified under the caption “FOR
FURTHER INFORMATION
CONTACT."

List of Subjects in 14 CFR Part 91:

Air traffic control, Airspace, Aviation
safety.

Notice of Adoption

Accordingly, pursuant to the authority
delegated to me by the Administrator in
§ 91.100 of the Federal Aviation
Regulations (14 CFR 91.100; 46 FR 166686,
March 13, 1981) and that cited below,
the following emergency air traffic
regulations have been adopted and
covered by NOTAMSs under that section.

(8ecs. 307, 313(a), 601, 603, 902, 1110, and
1202, Federal Aviation Act of 1958, as

amended (49 U.S.C. §§ 1348, 1354(a), 1421,
1442, 1443, 1472, 1510, and 1522); sec. 8(c),
Department of Transportation Act (49 U.S.C.
§ 1655(c)).)

In consideration of the foregoing, § 2
of Notice 91-100 is hereby amended by
adding the following emergency
regulations following the regulation
numbered FDC No. 2/1662.

Air Traffic Controller Shortage of
1981, and Related Emergency
Conditions (SFAR-44, as amended;:
Docket No. 21022A).

- - L * -

FDC 1/2705 Cancel FDC 1/1540.

FDC 2/915 Cancel FDC 1/2760.

FDC 2/1697 Cancel FDC 2/1431.

FDC 2/1772 Cancel FDC 2/1632.

FDC 2/1970 Cancel FDC 2/1404.

FDC 2/1999 Emergency Flight Rules
October 18 through 23, 1982. Flight Plan
Filing/Annual Permian Basin Oil Show
Reservation Rule/Odessa, Texas,
effective August 20, 1982, 1621 GMT.

The Permian Basin Oil Show is
expected to cause approximately 2,400
IFR aircraft operations to be added to
the air traffic control (ATC) system.
Current rules issued under SFAR 44, as
amended, do not provide the air traffic
system with the flexibility to
accommodate much of this added traffic.
For example, only a departure
reservation, regardless of destination, is
required under the General Aviation
Reservation Rule (GAR). This precludes
ATC facilities from effectively managing
an above normal and concentrated
arrival demand for a specific
destination. Further, under the GAR,
departure reservations cannot be
obtained earlier than 24 hours prior to
the estimated departure time, This
provision does not facilitate
accommodation planning.

To accommodate this traffic without
excessive delays and inconvenience to
the public, increased ATC staffing and
reservations will be required. Pilots
proposing general aviation flight to the
Permian Basin area will be excluded
from the requirements of the GAR once
they have obtained an IFR arrival
reservation. Departure reservations for
IFR flight from the Permian Basin area
will be required and advance requests
and filing will be necessary.

Reservations for VFR flight will not be
required; however, appropriately rated
pilots should anticipate the possibility of
instrument meteorological conditions
and flight plan accordingly. Pilots who
plan IFR return flights and obtain IFR
departure reservations under this rule
have the advantage of being able to
know their return departure date and
time prior to leaving their *home" for
the Permian Basin area.

Accordingly, pursuant to the SFAR 44,
as amended, and Federal Aviation
Regulations Section 91.100, the following
rule is effective immediately to provide
for the orderly handling and safe
movement of IFR traffic:

1. No person may operate a
nonscheduled general aviation flight
under IFR into?or out of the Permian
Basin area during the effective periods
of this rule without a reservation issued
under this rule.

2. The Permian Basin area includes
the airspace within a 30-nautical mile
radius of Midland Regional Airport,
Midland, Texas, and includes the
following airports:

Midland Regional, Midland Airpark,
Schlemeyer.

3. The effective periods are October
20 through 23, 1982, daily from 0600 CDR
until 2000 CDT.

4. Each person planning IFR flight
under,this rule shall comply with, in lieu
of the GAR, the following:

A. Reservations may only be
requested after 1400 GMT on October
18, 1982,

B. An arrival reservation to the
Permian Basin area is required and must
be obtained from the Central Flow
Control Facility (Telephone No. (202)
382-6666).

C. A departure reservation from the
Permian Basin area is required and must
be obtained from the Midland FSS
(Telephone No. (915) 563-2611).

D. A flight plan may only be filed after
receiving a reservation, but must be
filed at least 4 hours prior to the
proposed departure time.

5. Each person receiving a reservation
number under this rule must include it in
the remarks section of the appropriate
flight plan as filed with ATC.

FDC 2/2030 Cancel FDC Nos, 1/1539,
1/1855, 1/2261, 1/2414, 1/2434, 1/2602,
and 1/2631.

FDC 2/2037 EMERGENCY FLIGHT
RULES September 4-17, 1982. Flight
Plan Filing/Tool Manufacturers
Convention, Chicago, Illinois, effective
August 26, 1982, 1832 GMT.

The Tool Manufacturer's Convention
is expected to generate an above normal
and concentrated arrival demand at
Chicago’s Midway and Meigs Airports.
In order to accommodate this demand
without impacting other operations in
the area, and because the General
Aviation Reservation Rule (GAR) is
oriented toward metering departures
rather than arrivals, special regulations
and procedures are required. :

During this period, reservations will
be required for nonscheduled general
aviation IFR arrivals into the impacted
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area. Once an IFR arrival reservation is
obtained, the operator will not be bound
by the GAR Rule for the segment of their
trip to the impacted area. The GAR Rule
will still apply to flight from the
impacted area.

Reservations for VFR flight will not be
required; however, appropriately rated
pilots should anticipate the possibility of
instrument meteorological conditions
and flight plan accordingly.

Therefore, pursuant to Special Federal
Aviation Regulation No. 44, as amended,
and Federal Aviation Regulation
§ 91.100, the following rule is effective
immediately to provide for the safe,
orderly handling, and movement of IFR
traffic:

1. No person may operate a
nonscheduled general aviation flight
under IFR into the Chicago Midway/
Meigs Airports during the effective
periods of this rule without a reservation
issued under this rule.

2. The effective periods are as follows:
Arrivals—1100 until 1959 GMT daily
from September 7 through September 11,
and September 13 through September 17

(exclude Sunday, September 12).

3. Each person planning IFR under this
rule shall comply with, in lieu of the
GAR, the following:

A. Reservations may only be
requested after 1400 GMT on September
4, 1982.

B. An arrival reservation to the
Chicago Midway/Meigs Airports is
required and must be obtained from the
Central Flow Control Facility
(Telephone No. (202) 382-68686).

4. Each person receiving a reservation
number under this rule must include it in
the remarks section of the appropriate
flight plan as filed with ATC.

FDC 2/2040 Emergency Flight Rules—
IFR Flight Plan Filing/General Aviation
Reservation Rule effective September 1,
1982, 0600 Local Time.

The IFR capacity of the enroute ATC
system is increasing and permits
relaxation of the IFR Flight Plan Filing/
General Aviation Reservation Rule
(GAR). Previously, the GAR Rule
allowed certain aircraft to operate
within certain ARTCC areas without a
reservation. Conditions are such that
now all operations in and between the
designated ARTCC's airspace in
paragraph 4K can be accommodated
without reservations.

Accordingly, pursuant to SFAR No. 44,
as amended, and Federal Aviation
Regulation Section 91.100, the following
regulation is effective in the 20
conterminous ARTCC areas to provide
for the orderly handling and safe
movement of IFR traffic.

1. All aircraft operators planning a
flight under IFR with a proposed

departure/enroute pick-up time from
0600 local to 1959 local shall file a flight
plan with and obtain a departure/
enroute pick-up reservation from an
FAA flight service station at least 30
minutes before but not more than 24
hours before his/her proposed
departure/enroute time if any segment
of the flight will enter ARTCC airspace.

2. ATC clearance must be requested
not later than 1 hour after proposed
departure/enroute pick-up time.

3. Multiple-Leg Flight Plans may be
filed provided:

A. The conditions of paragraph 1
above, are met.

B. The last proposed departure/
enroute pick-up time does not exceed
the 24-hour filing time limitation
specified in paragraph 1 above,

C. The same departure/enroute pick-
up point is not specified twice in the
request.

D. The request does not involve more
than three departure/enroute pick-up
points.

4. The provisions of this regulation do
not apply to the following operators and
flights:

A. FAR Part 121 or Part 135 operators
with FAA/ICAOQ appraoved two-letter or
three-letter call signs.

B. Military flights

C. Medical emergency flights.

D. Presidential or Vice-Presidential
flights.

E. FAA critical flights.

F. NASA flights supporting space
shuttle launch and recovery operations
during periods designated by the
Director, Air Traffic Service.

G. Flights to or from the high density
airports designated in Subpart K of FAR
Part 93 during the periods when
reservations are required. (NOTE: Slot
allocations for John F. Kennedy,
LaGuardia, and O'Hare Airport may be
adjusted consistent with pro rata
reductions issued under SFAR 44, as
amended.)

H. Flights originating within the
airspace areas of Anchorage and
Honolulu ARTCC's.

I. Turbojet aircraft operations at FL
290 and above to a destination 200
nautical miles or more from the point of
departure.

J. Nonstop flights destined for airports
outside the continental United States.

K. Operations affecting certain

ARTCC's are as follows:
Intra-ARTCC Inter-ARTCC
ST B 7 SO———

5. Limitations on obtaining an IFR
clearance while airborne remain in

effect in the Anchorage ARTCC area as
specified in the pertinent regulatory
NOTAM.

FDC 2/2147 EMERGENCY FLIGHT
RULES September 19-24, 1982. Flight
Plan Filing/National Business Aircraft
Association (NBAA) Convention, St.
Louis, Missouri, effective September 6,
1982, 12:55 GMT.

The NBAA Convention is expected to
generate an above normal and
concentrated air traffic demand within
the St. Louis area. In order to
accommodate this demand without
impacting other operations in the area,
and because the General Aviation
Reservation Rule (GAR) is oriented
toward metering departures rather than
arrivals, special regulations and
procedures are required.

During this period, reservations will
be required for nonscheduled general
aviation IFR flight to and from the
impacted area. Once a reservation is
obtained, the operator will not be bound
by the GAR Rule for that segment of
their flight for which the reservation
was obtained.

Reservations for VFR flight will not be
required; however, appropriately rated
pilots should anticipate the possibility of
instrument meteorological conditions
and flight plan accordingly.

Therefore, pursuant to the Special
Federal Aviation Regulations § 91.100,
the following rule is effective
immediately to provide for the orderly
handling and safe movement of IFR
traffic.

1. No person may operate a
nonscheduled general aviation flight
under IFR to or from the St. Louis area
during the effective periods of this rule |
without a reservation issued under this |
rule.

2. The St. Louis area includes the
airspace within a 25-nautical mile radius
of St. Louis, Missouri, and includes the
following airports:

BiState Parks (CPS)
Lambert-St. Louis International Airport

(STL)

Spirit of St. Louis (SUS)

The effective periods are as follows:
A. Arrivals: September 19, 1200 until
2300 CDT, September 20 through 23, 0700

until 2300 CDT daily.

B. Departures: September 21 through
24, 0700 until 2300 CDT daily. -

4. Each person planning IFR under this
rule shall comply with, in lieu of the
GAR Rule, the following:

A. Reservations may only be
requested after 1400 GMT on September
17, 1982.

B. An arrival reservation to the St.
Louis area is required and must be
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obtained from the Central Flow Control
Facility (Telephone No. (202) 382-6866).

C. A departure reservation from the
St. Louis area is required and must be
obtained from the St. Louis FSS
(Telephone No. (314) 532-1011).

D. Flight plans may only be filed after
receiving a reservation but must be filed
at least 4 hours prior to the proposed
departure time,

E. Flight plans for flight from the St.
Louis area should be filed with the St.
Louis FSS between the hours of 1100
and 0300 GMT.

5. Each person receiving a reservation
number under this rule must include it in
the remarkssection of the appropriate
flight plan as filed with ATC.

Issued in Washington, DC, on September
17, 1982,

B. Keith Potts,

Acting Director, Air Traffic Service.
[FR Doc. 82-26424 Filed 8-24-82: 8:45 am)
BILLING CODE 4910-13-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 357

Revision of Annual Report of Carriers
by Pipeline: Form P

[Docket No. RM82-5-000; Order No. 260]

September 21, 1982,
AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

SUMMARY: By this rule the Federal
Energy Regulatory Commission
(Commission) revises Form P, the
annual report filed by oil pipeline
companies and the related regulations at
18 CFR § 357.2, and redesignates the
form as FERC Form No. 6. In creating
new FERC Form No. 8, the Commission
deletes some schedules entirely and
deletes portions of other schedules
previously included in Form P. These
revisions are made as part of the
Commission’s ongoing program to
review all of its reporting requirements
and to eliminate those requirements that
are not necessary to the performance of
the Commission's responsibilities.
DATE: The final rule is effective October
27, 1982, It applies to reports filed on or
before March 31, 1983, and all reports
thereafter.

ADDRESS: Copies of FERC Form No. 6
are available at: Federal Energy
Regulatory Commission, Division of
Public Information, 825 North Capitol
Street, N.E., Room 1000, Washington,
D.C. 20426 (202) 357-8055.

FOR FURTHER INFORMATION CONTACT:

Elaine Dawson, Office of Chief
Accountant, Federal Energy
Regulatory Commission, 825 North
Capitol Street, N.E., Room 3405N,
Washington, D.C. 20426, (202) 357~
9190

Yvonne Owens, Office of Pipeline and
Producer Regulation, Federal Energy
Regulatory Commission, 825 North
Capitol Street, N.E., Room 6006-B,
Washington, DC 20426, (202) 357-9104

SUPPLEMENTARY INFORMATION: The
Federal Energy Regulatory Commission
(Commission) is revising Form P,
“Annual Report of Carriers by Pipeline”,
redesignating it as FERC Form No. 6,
*Annual Report of Oil Pipeline
Companies",! and revising the related
regulations at 18 CFR § 357.2. These
revisions are part of the Commission’s
ongoing program to review and evaluate
all of the information it collects for
regulatory purposes and to eliminate
any unnecessary reporting requirements,
This rulemaking reduces the data
collected in the old Form P by about 20
percent.

I. Background

A. History of Form P

In 1977, the responsibility to regulate
oil pipeline companies was transferred
to the Commission from the Interstate
Commerce Commission (ICC).?In
accordance with the transfer of
authority, the Commission was
delegated the responsibility under:
section 1 of the Interstate Commerce Act
(49 U.S.C. § 1) to regulate the rates and
charges for transportation of oil by
pipeline and establish valuation of those
pipelines, and under section 20 of that
Act to require pipelines to file annual
reports of information that is necessary
to the Commission's exercise of its
statutory responsibilities.?

'FERC Form No. 8 (reproduced as Appendix 8 of
the final rule) will not be printed in the Federal
Register. A summary of the data required in the new
form No, 6, however, is included as Appendix A of
this rule. Copies of this final rule, including all
appendices, are available at the Federal Energy
Regulatory Commission, Division of Public
Information, 825 Nerth Capitol Street, N.E., Room
1000, Washington, D,C. 20426, (202) 357-8055. Blank
copies of the form may be obtained, after October
1982, from the National Energy Information Center,
Energy Information Administration.

*Section 402(b) of the Department of Energy
Orgenization Act (DOE Act) (42 US.C. § 7172)
provides that ; “[t]here are hereby transierred to
and vested in, the Commission all functions and
authority of the Interstate Commerce Commission
or any officer or component of such Commission
where the regulatory function establishes rates or
charges for the transportation of oil by pipeline or
establishes the valuation of any such pipeline."”

*The Secretary of Energy delegated to the Federal
Energy Regulatory Commission the authority under

Form P was originally developed by
the ICC to collect information on an
annual basis, to enable it to carry out its
regulation of oil pipelines under the
Interstate Commerce Act.* Many of the
schedules in Form P were modeled after
schedules in annual reports that were
filed by other common carriers other
than oil pipelines and, therefore, some of
the information collected on Form P is
unnecessary for the Commission's
regulation of oil pipeline companies.

B. Summary of Notice of Proposed
Rulemaking

On December 4, 1981, the Commission
issued a Notice of Proposed Rulemaking
to amend Form P and the related
regulations at 18 CFR § 357.2. The
proposed revisions to Form P included
the following: (1) redesignating Form P
as FERC Form No. 6, “Annual Report of
Oil Pipeline Companies"; (2) eliminating
information requirements from several
schedules; (3) consolidating and
clarifying the instructions in the form; (4)
adding one new schedule entitled,
“Statement of Changes in Financial
Position", and (5) eliminating the

following schedules entirely:
Schedule
Title of schedule No. in
form P
Guaranties and Suretysh 110
Compensating Balances and Short-term Borrow-
G 205
Special Deposits 206
Notes Receivabl 210
Accounts Receivabl 212
Companies C: d Through poring In-

t diari 223
Sinking and Other Funds 225
Rental Expense of LS8R .........cwwmmssnmsssmensd 243
Minimum Rental C 244
Lessee Disch 245
Lease C¢ i Present Value. 246
INCOMO IMPACE—LOSESOD ... ererrrrsrssensmssssssmssssrassrrases 247
Notas Payable 250
A nts Payabie 252
Long-Tetm Debt Changes During the Year ... 261
Security for LONG-TErm DebR.......coo.eewssisisrmssessersrred 262
Stock Liabilities for Conversion of Secuwrities of

Other Compani 272
Abstracts of Terms and Conditions of Leases........ 342
Rentals 420
Ab of L hold C 422
Compensation of Officers, DIfeclorns, O1C ... 562

the Interstate Commerce Act which was formerly
vested in the ICC, as that statute relates “to the
transportation of oil pipeline to the extent that such
* * *[statute is] not transferred to, and vested in,
FERC by Section 402(b) of the DOE Act * * *
(Delegation Order No. 0204-1, October 1, 1977).
*The filing of Form P had been required by
§ 1241.61 of the ICC's regulations {49 CFR § 1241.61).
The Form P filings were required to be submitted to
this Commisslon after passage of the DOE Act,
under the authority of the ICC regulations. By Order
No, 119, “Regulation of Interstate Oil Pipelines”,
Docket No. RM81-8, (issued December 19, 1980), 46

- Fed. Reg. 9043 { January 28, 1881), the Commission

transferred, among other things, the regulations
requiring the filing of Form P to Title 18 of the Code
of Federal Regulations. Thus, 49 CFR § 1241.61 was
transferred to 18 CFR § 357.2.
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Schedule

Title of schedule No. in

form P

Competitive Bidding—Clayton Antitrust Act ............ 1585

'The deletion of Scheduls 595

Part 1010.

The Commission stated in the notice
that Form P could be revised to
eliminate data without impairing the
Commission’s ability to regulate the
rates and charges for transportation of
oil by pipeline and to establish
valuation of the pipelines. The
Commission estimated that these
revisions could reduce pipelines’
reporting burden by about 20 percent.

II. Summary and Analysis Of Comments

In response to the Notice of Proposed
Rulemaking, the Commission received
twelve comments, all from jurisdictional
oil pipeline companies.® In general, they
agreed with the proposed revisions and
supported the efforts of the Commission
to reduce the reporting burden on oil
pipelines. They offered several
suggestions to further reduce and
improve of the proposed form. These
suggestions fall under three categories:
general issues and procedures in filing
the form, the format of the form, and
comments to specific schedules of the
form.

A. General Issues and Procedures

Commenters made certain suggestions
respecting five general matters for the
form. These were: (1) the complete
elimination of the form, (2) classification
of the respondents to the form, (3)
reduction in the filing burden, (4)
effective date of the final rule to revise
the form, and (5) publication of statistics
from the form.

1. Complete Elimination of the Form.
One commenter questioned the need to
gather information required in the
annual report and proposed to eliminate
Form P altogether as a step to decontrol
oil pipelines.

The Commission will continue to
collect data from oil pipeline companies
because the Commission's responsibility
to regulate rates and charges for
transportation of oil by pipeline and to
establish the valuation of any such
pipelines continues under the DOE Act
and the Interstate Commerce Act.
Furthermore, this rulemaking eliminates
from the form all but the most essential

% ARCO Pipe Line Company, Buckeye Pipeline
Company, Four Corners Pipe Line Company, Getty
Oil Company, Mid-America Pipeline Company,
Mobil Pipe Line Company, Shell Pipe Line
Company, Sohio Pipe Line Company, Sonat Oil
Transmission Inc., Texas Pipe Line Company, Union
Alaska Pipeline Company, and Williams Pipe Line
Company.

data that the Commission needs in the
annual filing to effectively regulate oil
pipelines. These changes should reduce
the respondents’ reporting burdens as
compared to the old Form P.

2. Classification of Respondents.
Another commenter proposed that
companies be classified according to the
amount of their assets or revenues so
that companies below a minimum size
(approximately $25,000,000) should not
be required to file. As an alternative, the
commenter suggested that small
companies should only be required to
submit the basic financial statements
and not the detailed schedules as well.

The Commission believes some type
of classification for oil pipelines may be
worthy of consideration in the future.
However, this matter beyond the scope
of this rule, and the Commission is not
prepared to consider it at this time. ©

3. Reduction in Filing Burden. One
commenter asserted that, while the
changes proposed by the Commission
should reduce the preparation time for
the report, somewhat, the Commission's
estimate of a burden reduction of 20
percent appeared very optimistic.
Another commenter also observed that,
while the proposed changes will reduce
the number of schedules in the report by
one-third and the number of pages by
nearly one-half, this will not necessarily
result in a commensurate reduction in
the task of preparing the report.

The Commission realizes that not all
of the oil pipelines will realize a 20
percent reduction in burden; some will
realize less, others more. The basis for
determining the estimated burden
reduction was derived from the total
number of elements of information
deleted or simplified. The actual burden
reduction for filing companies cannot be
measured more accurately until the
Commission gains experience with the
new form. However, the Commission
and the commenters were in agreement
that there would probably be at least
some reduction in the overall burden.

4. Effective Date. One commenter
urged the Commission to revise Form
No. 6 in sufficient time so that
companies could use the new form to
file data for the year ending December
31, 1981 (due March 31, 1982).

The Commission realized from the
outset that it would be virtually

$The Commission is reluctant to make any
determinations respecting reclassification before
the resolution of the issues in the Williams Pipe
Line Company case (Docket No, OR79-1) currently
pending before the Commission. The changes to the
Form P in this rulemaking are made for the purpose
of reducing reporting burdens, and eliminating the
filing of data that are unnecessary to the
Commission, regardless of the outcome of the
Williams case.

impossible to make the proposed
changes in time to file data for the year
ending December 31, 1981. The comment
period in this rulemaking ended
February 2, 1982, leaving only a few
weeks to complete work on the final rule
at the Commission, obtain approval
from the Office of Management and
Budget for collection of the form under
the provisions of the Paperwork
Reduction Act (44 U.S.C. 3501-3520),
print the new form, and circulate it to
filing companies before the reporting
deadline of March 31, 1982. The
Commission, therefore, proposed, and
now makes final, the new Form No. 6
effective for the calendar year 1982 and
each year thereafter, and the filings of
the form are due on March 31st of each
year. The first filing of the new form will
be March 31, 1983.

5. Publication of Statistics. Three
commenters suggested that the
Commission compile and publish
statistics from the Form No. 6 reports,
similar to the transport statistics that
were previously published by the
Department of Energy. The commenters
said that these publications would be
useful to the public. Although the
Commission understands this need, the
Commission will not publish these
statistics. Pursuant to section 205 of the
DOE Act, the publication of such
statistical compilations is within the
responsibility of the Energy Information
Administration. The Commission's
publication of these statistics could be
viewed as an inappropriate use of
administrative resources. However, the
completed forms, which would include
these statistical data, will be available
for review by the public at the
Commission.

B. Format of the Form

The commenters discussed three
matters related to the format of the form.
These were; (1) the name of the form, (2)
the identification of the pages in the
form, and (3) the reporting of dollar
amounts in the form.

One commenter suggested that the
name of the form not be changed.
However, the Commission believes that
changing the form's name to “Annual
Report of Oil Pipeline Companies™ will
more accurately describe the report
from the standpoint of the Commission's
regulatory responsibilities. In addition,
the form's new designation of "FERC
Form No. 6" will conform the report
more closely to the Commission’s
reporting requirement classification
system.

One commenter proposed that page
numbers for the new form be in
numerical sequence without use of
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alphabetical designations and that the
page numbers appear at the bottom of
each page rather than the upper right
corner. Other commenters suggested
that the reference page numbers be
retained in the Table of Contents
because they are helpful to the use of
the report.

The Commission has organized the
schedules to which the pages refer to
correspond to the account numbers in
the Uniform System of Accounts and
has eliminated all the alphabetical
designations for the pages in the report.
In addition to the other changes, the
Commission has decided to replace its
system of separate schedule numbers
and reference page numbers with a
gystem in which the schedule numbers
and page numbers are the same. The
page numbers are centered at the
bottom of each page. The schedules will
continue to be identified in a “Table of
Schedules" at the beginning of the
report.

One commenter proposed that,
whenever possible, pipelines should be
permitted to round reported dollar
amounts to the nearest thousand dollars.
The Commission has decided that it will
continue to require reporting of dollar
amounts on the basis of whole dollars,
i.e., rounding cents to the nearest dollar.
One reason is that rounding dollars to
the nearest thousand may inaccurately
reflect the operations of smaller
companies. In addition, dollar amounts
are rounded to the nearest dollar in
other Commission filings, including oil
company evaluation reports and reports
from companies that have both oil and
natural gas operations. The Commission
believes that this practice should
continue here to establish a useable
cross-reference between the various
filings and reports.

As part of its format revisions, the
Commission has also consolidated all of
the definitions used in Form No. 6 in the
General Instructions. The Commission
has revamped most of the instructions in
the form and increased the space for
reporting data in the schedules. The
Commission believes that all of these
changes will make the form easier to use
by the companies and will provide
better data to the Commission.

C. Particular Schedules in the Form

1. Schedules 120 and 121—Statement
of Changes in Financial Position {New).
The four commenters who discussed this
new schedule all favored its addition to
the form. They agreed that the requested
data would assist the Commission in
analyzing operations of the individual
pipelines and that the schedule would
add only a minimal reporting burden.

2. Schedule 104—Principal General
Officers (Old Schedule 103). One
commenter proposed that column (b) of
Schedule 103 entitled, “Department or
departments over which jurisdiction is
exercised" should be eliminated
because officers could have corporate-
wide functions rather than only the
narrowly-defined departmental
responsibilities, The Commission agrees
with this comment and has eliminated
column (b). The old description is too
narrow and, as such, could result in
burdensome reporting.

3. Schedules 230 and 231—Data
Pertaining to Federal Income and Other
Taxes on the Comparative Balance
Sheet (on Old Schedule 200). One
commenter proposed that “"Comparative
Balance Sheet Statement Notes" (on old
Schedule 200) be revised to include a
new category for cumulative tax savings
from depreciation provided by the
recently enacted tax legislation. ?
Another commenter recommended
updating some sections on that
statement (particularly those relating to
deferred taxes) to make them
correspond to changes occasioned by
the new tax laws.

The Commission agrees with these
suggestions and has accordingly
provided a line item for ACRS—
Accelerated Cost Recovery System-
Economic Recovery Tax Act of 1981 in
the new Schedules 230 and 231,
“Analysis of Federal Income and Other
Taxes Deferred”.

4. Schedules 208 and 209—Securities,
Advances, and Other Intangibles,
Owned or Controlled Through
Nonreporting Carrier and Noncarrier
Subsidiaries (Old Schedule 224). Two
commenters objected to the
Commission's requirement of Schedule
224, claiming that the information
reported on this schedule is not
necessary to the Commission's
regulatory responsibilities. One of these
commenters also suggested that the
Commission obtain this information
directly from a company, as needed,
rather than impose a reporting burden
on all companies.

The Commission disagrees. The data
in this schedule are used to compare the
operations of the various companies and
to determine historical trends of the
industry. The Commission has, however,
deleted from this schedule all but
essential information to minimize, as
much as possible, the reporting burden
on companies that respond to it.
Furthermore, as revised, the schedule
should provide no burden to companies

TEconomic Recovery Tax Act of 1981, 26 US.C.
§1, et seq.

that are not utilizing an intermediary
holding company.

5. Schedules 214 and 215—
Depreciation Base and Depreciation
Rates (Old Schedule 231). One
commenter proposed that the
instructions in Schedule 231 be clarified.
The commenter stated that the schedule
requires the balancing of the
depreciation base with the total assets
as of December 31st listed on Schedule
230. However, many companies base
their depreciation on the prior month's
balance (i.e., November) so that the
correct balance for computing
December's depreciation would, in fact,
be the November ending balance. The
commenter added that a reconciling
process is needed to include the
December data in order to comply with
the instructions on Schedule 231.

The Commission has decided to retain
the method of reporting of this
information in new Schedules 214 and
215 because the information is designed
to correspond to data in other
subsidiary reporting schedules in the
form and to the balance sheet. A +
revision to these schedule would,
therefore, require corresponding
changes to the other schedules and the
resulting data reported would not be as
useful to the Commission as it is in the
current format. The Commission does
also not feel that reconciling process
poses a significant burden for the
reporting companies.

6. Schedule 220—0Other Deferred
Charges (Old Schedule 240). Two
commenters said that the information in
this schedule is not necessary for the
performance of the Commission's
regulatory responsibilities. One of the
commenters suggested that the
Commission should obtain information
on deferred charges directly from
particular companies, as needed, rather
than from all companies in an annual
report. Two commenters suggested that
the schedule require disclosure only of
individual items over $100,000, and one
commenter requested that the
Commission permit items smaller than
$100,000 to be grouped for reporting
purposes. .

The Commission has decided to retain
this schedule because it is the only
source of information on deferred
charges that the Commission receives
from all reporting companies. The
Commission uses the data on the
schedule for comparisons among the
various companies, and for
decisionmaking in its rate proceedings.
The Commission, however, agrees with
the suggestion respecting the threshold,
and, accordingly has raised the
reporting minimum for deferred charges
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from $20.000 to $100,000. The data
reported with a higher threshold should
be sufficient for Commission purposes
and the new threshold should further
reduce respondent burdens.

7. Lease Information—Deleted (Old
Schedule Nos. 243, 244, 245, 246 and
247). Two commenters approved of the
elimination of the schedules pertaining
to accounting for leases: Schedules 243
(Rental Expense of Leasee), 244
(Minimum Rental Commitments), 245
(Lessee Disclosure), 246 (Lessee
Commitments, Present Value), and 247
(Income Impact-Lessee). They
recommended, however, that the
Commission continue to use generally
accepted accounting principles in the
regimen of oil pipeline accounting and
financial reporting.

The Commission notes that the
elimination of these schedules will not
change the Commission’s oil pipeline
accounting procedures.

8. Schedule 336—Interest and
Dividend Income Information (Old
Schedule 345). Two commenters
suggested that information reported on
this schedule is not necessary for the
performance of the Commission’s
regulatory responsibilities. One of the
commenters suggested that the
Commission obtain the information
collected on this schedule on a case-by-
case basis rather than impose a
reporting burden on all companies.

The Commission believes the
continued reporting of information on
this schedule in the current format is
necessary. This is because the
Commission uses the information to
compare interest and dividend income
for all of the reporting companies, and to
make decisions in rate proceedings.

9. Schedules 600 and 601—Statistics
of Operations (Old Schedule 400). One
commenter objected to this schedule
because it requires too many details of
deliveries into and out of pipeline
systems, that are unnecessary for the
Commission's regulatory purposes. The
commenter, therefore, recommended
that only the totals of these deliveries
continue to be required. The commenter
said that these revisions would save it
an estimated 40 hours in the preparation
of the annual report.

The Commission has decided to retain
this schedule in its current format at this
time because the Commission uses the
data to determine any fluctuations in the
companies' operation and maintenance
expenses ag a basis for field audits.
However, the Commission may
reconsider the requirement to report
these data in a future revision of the
form.

10. Schedules 602 and 603—Miles of
Pipeline Operated at Close of Year (Old

Schedule 410). Two commenters stated
that a significant portion of the
information reported on this schedule is
already provided in the Form ACV 1,
“Statement of Property Changes Other
Than Land and Rights-of-Way", and in
ACV-4, “Summary of Cost of
Reproduction New and Cost of
Reproduction New Less Depreciation”.
The commenter, thierefore, suggested
that this schedule be deleted. Another
commenter also recommended the
deletion of the schedule because it is not
useful to the Commission and is
burdensome to pipeline companies. In
the alternative, the company suggested
the eliminaton of the detailed
information concerning gathering, crude
oil, and refined products.

The Commission notes that the Forms
ACV 1 and 4 are currently under review,
as are other important pipeline
proceedings. Until these matters are
resolved, the Commission believes that
it should continue to collect the data
currently required on this schedule. In
the future, the Commission may
reconsider the requirement to report the
data on this schedule.

11. Schedule 350—-Employees and
Their Compensation (Old Schedule 561).
Two commenters objected to this
schedule, stating that it collects data
that are not necessary to the
performance of the Commission's
regulatory responsibilities. The
commenters suggested that the
Commission could obtain this detailed
information from a company, as needed,
rather than impose the reporting burden
on all companies.

The Commission will continue
collecting this information because it is
used by the Commission to develop
historical trends in the industry
respecting employee services and the
related costs reported each year. In
addition, the Commission uses these
data to evaluate the companies’ labor
costs projections as part of their
justifications for a tariff increase.

12. Schedule 351—Payments for
Service Rendered by Other Than
Employees (Old Schedule 563). Two
commenters objected to this schedule
because it allegedly collects data that
are not necessary for the performance of
the Commission's regulatory
responsibilities. They suggested that the
information could be obtained directly
from a company, when needed, rather
than from all companies in an annual
reporting requirement. As an alternative,
one of the commenters suggested that
the reporting minimums for service
payments be raised to $100,000.

The Commission has decided to
continue to collect this information
because it enables the Commission to

develop historical trends of services
provided by reporting companies and to
determine which costs should be
included in a company's cost-of-service,
The Commission will not raise the
threshold because it would result in the
loss of too many important data
respecting payments smaller than

III. Certification of No Significant
Economic Impact

The Regulatory Flexibility Act (RFA),
(5 U.S.C. §§ 601-612) requires certain
statements, descriptions, and analyses
of proposed and final rules that will
have “a significant economic impact on
a substantial number of small entities”.

Of the 138 oil pipeline companies
required to file the annual report, only
about 25 companies have annual
operating revenues below $1 million.
The Commission does not consider this
to be a substantial number of small
entities. Moreover, this rule, if
promulgated, should result in an overall
reduction in the filing burden on all il
pipeline companies, both large and
small, because most of the revisions
either delete or consolidate the
schedules presently included in the
annual report, and clarify and simplify
the requirements for filing the report.
Therefore, under section 605(b) of the
RFA, the Commission certifies that this
rule will not have a significant economic
impact on a substantial number of small
entities.

IV. Summary of Changes

The Commission has adopted the
changes to the new Form No. 6 that
were proposed in the notice,® except as
modified by the revisions in response to
the comments, discussed above. A
summary of all of the changes to the
form is attached at Appendix A.

The Commission has also adopted the
changes to its regulations at § 357.2 that
were proposed in the notice, and, in
addition, makes certain nonsubstantive
revisions. These revisions include
identifying the form by its title in the
body of the regulations, making an
editorial change to the requirements of
“when to file”, and making minor
reorganizational changes to the
regulations.

V. Effective Date

This final rule is effective 30 days
after the date of its publication in the
Federal Register. It applies to reports to
be filed on or before March 31, 1983, and
for reports filed thereafter.

# See Part 1 of this final rule.
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(Department of Energy Organization Act, 42
U.8.C. §§ 7101-7352; E.O. 12009, 3 CFR 142
(1978); Interstate Commerce Act, 49 U.S.C.

§ 1, et seq.)

List of Subjects in 18 CFR Part 357

Pipelines, Uniform system of
accounts.

In consideration of the foregoing, the
Commission amends Form P and
redesignates the form as FERC Form No.
6 as discussed above and as set forth in
Appendix B which is not printed in the
Federal Register and amends Part 357 of

Subchapter R, Chapter I, Title 18 of the
Code of Federal Regulations, as set forth
below, effective thirty days after
publication in the Federal Register.

By the Commission.
Kenneth F. Plumb,
Secretary.

PART 357—ANNUAL SPECIAL OR
PERIODIC REPORTS: CARRIERS
SUBJECT TO PART | OF THE
INTERSTATE COMMERCE ACT

Section 357.2 is revised to read as
follows:

§ 357.2 FERC Form No. 8, Annual report of
oil pipeline companies.

Every carrier by pipeline subject to
the provisions of section 20 of the
Interstate Commerce Act must file with
the Commission copies of FERC Form
No. 8, "Annual Report of Oil Pipeline
Companies"” pursuant to the General
Instructions set out in that form. This
report must be filed on or before March
31st of each year for the previous
calendar year, beginning with the year
ending December 31, 1982.

BILLING CODE 6717-01-M
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Assistant Secretary for
Housing—Federal Housing
Commissioner

24 CFR Parts 203 and 221
[Docket No. R-82-979]

Mutual Mortgage Insurance and
Rehabilitation Loans

Correction

In FR Doc. 82-19112, beginning on
page 30750 in the issue of Thursday, July
15, 1982, make the following corrections:

1. On page 30752, in the third column,
the part heading should read “Part 203—
Mutual Mortgage Insurance and
Rehabilitation Loans".

2. On page 30753, in the third column,
the line above paragraph 6., should read:
“§§ 203.444 through 203.456
[Removed]”.

3. On page 30754, In the second
column, the line above paragraph *13."
should read “§ 221.251 [Amended]".

BILLING CODE 1505-01-M

DEPARTMENT OF THE TREASURY
internal Revenue Service

26 CFR Part 1
[T.D. 7836]

Income Tax; Taxable Years Beginning
After December 31, 1953; State and
Local Government Deferred
Compensation Plans

AGENCY: International Revenue Service,
Treasury.

ACTION: Final regulations,

SUMMARY: This document contains final
regulations relating to deferred
compensation plans maintained by State
and local governments and rural electric
cooperatives. Changes to the applicable
tax law were made by the Revenue Act
of 1978. The regulations would provide
the public with the guidance needed to
comply with that Act, and would affect
State and local governments and rural
electric cooperatives that maintain
deferred compensation plans, and
employees whose compensation is
deferred under the plans,

EFFECTIVE DATES: The regulations are
generally effective for taxable years
beginning after December 31, 1978.
However, the rules relating to the tax
treatment of participants in ineligible
plans under § 1.457-3 are effective for
taxable years beginning after December

31, 1981. In addition, the transitional
rules of § 1.457-4 are effective for
taxable years beginning after December
31, 1978, and before January 1, 1982.
FOR FURTHER INFORMATION CONTACT:
Charles K. Kerby, 11l of the Employee
Plans and Exempt Organizations
Division, Office of the Chief Counsel,
Internal Revenue Service, 1111
Constitution Avenue, N.W., Washington,
D.C. 20224, (Attention: CC:EE-176-78)
(202-566-3422) (not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

On December 24, 1980, the Federal
Register published proposed
amendments to the Income Tax
Regulations (26 CFR Part 1) under
section 457 of the Internal Revenue
Code of 1954 (45 FR 85077). The
amendments were proposed to conform
the regulations to section 131 of the
Revenue Act of 1978 (92 Stat. 2779). A
public hearing on the proposed
regulations was held on May 5, 1981,
After consideration of all comments
regarding the proposed amendments,
these amendments are adopted (as
revised) by this Treasury decision.

Exclusion From Income by Individuals

Under section 131 of the Revenue Act
of 1978, employees and independent
contractors who provide services for a
State or local government or a rural
electric cooperative that maintains an
eligible deferred compensation plan may
exclude from gross income .
compensation deferred under the plan
until it is paid or otherwise made
available,

General Plan Requirements

In order to be an eligible plan, the
plan must provide that compensation
deferred under the plan for any year
may not exceed 33%% of the
participant's includable compensation
(in general, gross salary less any amount
excludable from gross income) or $7,500,
whichever is less. A plan may, however,
inlcude a limited “catch-up” provision
for any, or all, of the last three taxable
years of a participant ending before the
participant attains normal retirement
age under the plan. Under the catch-up
provision, a participant may defer an
additional amount equal to any deferral
limitations not utilized for prior taxable
years after December 31, 1978, in which
the participant was eiligible to
participate under the plan and was
subject to the normal deferral
limitations. The amount that can be
deferred under the catch-up provision is,
however, limited to $15,000. The final
regulations make clear that a plan may

not permit the catch-up provision to be
used more than once, whether or not the
participant rejoins the plan or joins a
new plan, and whether or not the catch-
up is utilized in one or all three of the
applicable taxable years. Under the
final regulations, normal retirement age
is expanded to include a limited range of
ages at the option of the participant.

An individual may be a participant in
more than one eligible plan. If an
individual participates in two or more
plans that are maintained by the same
employer, any amount deferred under
one plan reduces the amount that may
be deferred under another, so that the
total deferred under all the plans does
not exceed the amount which could be
deferred under a single plan. If an
individual participates in two or more
plans maintained by different
employers, the maximum amount
excludable from the gross income of the
participant for a taxable year on
account of amounts deferred under the
plans cannot exceed $7,500, or, as
applicable, the maximum permitted
under the “catch-up rules.

If a participant in an eligible plan also
has amounts contributed by the same
employer for the purchase of a tax-
sheltered annuity under Code section
403(b), the maximum amount that may
be deferred under the eligible plan is
reduced by the amount contributed for
the purchase of the annuity contract. If
the employer contributing amounts for
the purchase of the annuity contract and
the employer maintaining the eligible
plan are different employers, the
maximum deferral permitted under the
eligible plan is not reduced by the
amount contributed for the purchase of
the annuity contract, However, the
maximum amount excludable from the
participant's gross income on account of
amounts deferred under the eligible plan
of the one employer is reduced to take
into account amounts excludable under
section 403(b) on account of
contributions by the other employer for
the purchase of the annuity contract. In
general, in any case in which an
individual is both a participant in an
eligible plan and is an employee for
whom amounts are contributed toward
the purchase of an annuity contract
under section 403(b), the deferral of
compensation under the eligible plan
will reduce the amount excludable from
gross income under section 403(b),
without regard to whether it is a single
employer or different employers
maintaining the eligible plan and
contributing amounts for the purchase of
the annuity contract.
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Plan Distribution Requirements

An eligible plan is considered to
provide a retirement benefit for the
participant. Consistent with this view,
the proposed regulations prescribed
detailed rules limiting the period within
which amounts deferred may be paid to
the participant and limiting the manner
in which distributions could be made to
the participant's beneficiary.
Commentators objected to the rules
prescribed as much too complex and not
justified in the case of governmental
deferred compensation plans. Upon
reconsideration, these rules are
withdrawn and the more general
incidental benefit rules applicable to
qualified pension plans are substituted
therefore,

Although the proposed regulations
provided that distributions under an
eligible plan need not commence until
the year in which a participant attains
age 70%, the final regulations may
require the commencement of
distributions at an earlier date if the
plan does not specify a normal
retirement age or if it specifies a normal
retirement age under age 70%. It is not
intended that this change adversely
affect any eligible plan participant who,
in reliance on the proposed regulations,
made an irrevocable election to defer
the distribution of amounts deferred
under the plan until the year in which he
or she attains age 70%. Accordingly, an
eligible plan need not modify the
distribution commencement date of any
participant who made such an election
prior to October 27, 1982.

PLan to Plan Transfers

The proposed regulations under
§ 1.457-2(k) prohibited transfers of
amounts deferred between different
eligible plans. After consideration of the
comments received'in opposition to this
prohibition, the final regulations permit
an eligible plan to provide for the
transfer of amounts between eligible
plans, so long as the entities sponsoring
the plans are located in the same State,
the plan provides for the automatic
transfer of such amounts, and the new
plan accepts such amounts.

Pre-1979 Deferred Amounts

The proposed regulations indicated
that amounts deferred under an
agreement or arrangement in taxable
years beginning before January 1, 1979,
were not to have the provisions of
section 457 apply. The final regulations
make clear that amounts deferred under
a State deferred compensation plan
before 1979 are subject to section 457 if
made a part of an eligible plan.

Amounts Made Available

Al the behest of commentalors, the
provisions illustrating when amounts
will be made available have been
clarified to confirm that redirection of
past deferrals as well as current
deferrals into different investment
modes will not result in those amounts
being made available. Other provisions
and more examples have been added to
further illustrate when amounts will be
considered made available, in the case
of participants and beneficiaries.

Comments were received urging that
participants be permitted to retain the
right to accelerate payments once
payments have commenced. The final
regulations, through examples, reject
this suggestion and provide that
deferrals under such arrangements will
be considered made available.
However, in keeping with past practice,
payments already commenced will be
permitted to be accelerated upon an
unforeseeable emergency,

Commentators further urged that the
distribution of de minimis accounts be
expressly permitted in order to
accommodate those who have
reconsidered participation in the plan
shortly after beginning participation. In
the absence of any authority in the
statute or legislative history to provide
for this arrangement, the regulations do
not adopt this suggestion. The right to
withdraw such amounts from the plan
will be considered to make the amounts
deferred made available to the
participant. Furthermore, a plan that
provides for such an arrangement will
contravene the payment requirements
under § 1.457-2(h)(1) and will not be
considered an eligible plan.

Regular Retirement Plan of a State

At the time that the proposed
regulations were published in the

Federal Register, comments were invited

with respect to whether regulations
could appropriately be promulgated that
would exclude unfunded regular
retirement plans of a State for the
purpose of section 457(e)(1)
notwithstanding the limited exceptions
provided by section 457(e)(2), and., if so,

under what circumstances. Many helpful

comments were received on this issue.

Nevertheless, in the absence of statutory

authority to provide for the exclusion of
such plans from section 457(e)(1) and
without clearer legislative guidance as
to what form this exclusion should take,
it has been decided that it is
inappropriate to provide for this
exclusion through regulations.
Consequently, deferrals under an
unfunded regular retirement plan of a
State will be considered to be made

under an ineligible plan, and not
excludable from income under section
457(a).

Transitional Rules

All plans to which section 457 applies
will have until January 1, 1982, to satisfy
the requirements for classification as an
eligible State deferred compensation
plan. However, for taxable years
beginning after December 31, 1978, and
before January 1, 1982, transitional rules
provide that any amount of
compensation deferred under a plan of
deferred compensation, regardless of
whether the plan is an eligible plan, is
excludable from the gross income of the
participant until paid or otherwise made
available to the participant. However,
the maximum amount that may be
excluded from gross income for any year
is $7,500 or 33%% of the participant's
includible compensation. Under the
transitional rules, increased deferrals
under the limited “catch-up” provision
are permitted only if the plan is an
eligible plan.

Non-Applicability of Executive Order
12291

The Treasury Department has
determined that this regulation is not
subject to review under Executive Order
12291 or the Treasury and OMB
implementation of the Order dated April
28, 1982,

Regulatory Flexibility Act

No general notice of proposed
rulemaking is required by 5 U.S.C. 553(b)
for interpretative regulations.
Accordingly, the Regulatory Flexibility
Act (5 U.S.C. Chapter 6) does not apply
and no Regulatory Flexibility Analysis
is required for this rule.

Drafting Information

The principal author of this regulation
was Ray K. Kamikawa of the Employee
Plans and Exempt Organizations
Division of the Office of Chief Counsel,
Internal Revenue Service. However,
personnel from other offices of the
Internal Revenue Service and Treasury
Department participated in developing
the regulation, both on matters of
substance and style.

List of Subjects
26 CFR 1.61-1—1.281-4

Income taxes, Taxable income,
Exclusions.

26 CFR 1.401-0—1.425-1

Income taxes, Deferred compensation,
Pension plans.
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26 CFR 1.441-1—1.483-2

Income taxes, Accounting, Deferred
compensation plans.

Adoption of Amendments fo the
Regulations

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31, 1953

Accordingly, 26 CFR Part 1 is
amended as follows:;

Paragraph 1. Paragraph (a)(2] of
§ 1.101-1 is amended by deleting “or" at
the end of subdivision (i), deleting the
period at the end of subdivision (ii) and
inserting in lieu thereof ”; or”, and by
adding a new subdivision (iii) to read as
follows:

§ 1.101-1 Exclusion from gross income of
proceeds of life insurance contracts
payable by reason of death.

(a) LR 2

(2) Cross reference. * * *

(iii) Under eligible State deferred
compensation plans described in section
457(b), see paragraph (c) of § 1.457-1.

Par. 2. Paragraph (b)(2) of § 1.101-2 is
amended by deleting the period at the
end of subdivision (iii) and inserting in
lieu thereof a semicolon, and by adding
a new subdivision (iv) to read as
follows:

§1.101-2 Employees’ death benefits.

(b] RS

(2) Cross references. * * *

(iv) Under eligible State deferred
compensation plans described in section
457 (b), see paragraph (c) of § 1.457-1.

Par. 3. Paragraph (d)(1) of § 1.403 (b}-1
is amended by revising subdivision (ii)
and the flush paragraph which follows it
to read as follows:

§ 1.403(b)~1 Taxability of beneficiary
under annuity purchased by a section
501(c)(3) organization or public schoal.

(d) Exclusion allowance—(1) In
general, * * *

[i] il g

(ii) The aggregate of (@) the amounts
which have been contributed by the
employer for annuity contracts for such
employee and which were excludable
from the gross income of the employee
for any taxable year prior to the taxable
year for which the exclusion allowance
is being determined, and (b} the
amounts of compensation excludable
from the gross income of the employee
under section 457(a) (relating to eligible
State deferred compensation plans) for
any prior taxable year that is taken into

account as a year of service under
paragraph (f) of this section.
Compensation deferred under an
eligible State deferred compensation
plan shall be taken into account as
described in subdivision (ii) of this
subparagraph even if the entity
sponsoring the eligible plan is not the
employer purchasing the annuity
contract with respect to which the
employee's exclusion allowance is to be
determined. See paragraph (e) of this
section for the definition of an
employee’s includible compensation in
respect of a taxable year and paragraph
(f) of this section for rules for computing
an employee's total number of years of
service for an employer.
- - - L -

Par. 4, The following new §§ 1.457-1,
1.457-2, 1.457-3 and 1.457—4 are added in
the appropriate place.

§ 1.457-1 Compensation deferred under
eligible State deferred compensation plans.

(a) Year of inclusion in gross
income—(1) In general. For taxable
years beginning after December 31, 1978,
section 457{a) provides that amounts
deferred (within the meaning of § 1.457-
1(d)(3)) under an eligible State deferred
compensation plan that satisfies the
requirements of § 1.457-2 (an “eligible
plan”) are includible in gross income
only for the taxable year in which paid
or otherwise made available to the
participant or beneficiary under the
plan.

(2) Maximum deferral; in general.
Under section 457(c](1), the exclusion
from gross income described in this
paragraph (a) does not apply to
compensation deferred under one or
more eligible plans to the extent that the
compensation so deferred during a
participant's taxable year exceeds the
greater of—

(i) $7.500, or,

(ii) As applicable, the sum of the plan
ceilings determined under § 1.457-2(f), to
the extent such sum does not exceed
$15,000.

(3) Maximum deferral; exclusions
under section 403(b) taken into account.
Under section 457(c)(2), for a
participant’s taxable year for which an
amount is contributed to an annuity
contract described in section 403(b)
(including a custodial account described
in section 403(b){7)) on behalf of the
participant, subparagraph (2) of this
paragraph (a) is applied by
substituting—

(i) For $7,500, an amount equal to
$7,500, less the amount excludable from
the participant’s gross income under
section 403(b) for the taxable year,

(ii) For the sum of the plan ceilings
determined under § 1.457-2(f), an

amount equal to the sum of the plan
ceilings determined under § 1.457-2(f),
less the amount excludable from the
participant’s gross income under section
403(b) for the taxable year, if such
amount is not taken into account under
such § 1.457-2(f), and

(iii) For $15,000, an amount equal to
$15,000, less the amount excludable from
the participant's gross income under
section 403(b) for the taxable year.

(b) Amounts made available to
participant or beneficiary.—(1) In
general. For purposes of section 457(a)
and this section, amounts deferred
under an eligible plan will not be
considered made available to the
participant or beneficiary if under the
plan the participant or beneficiary may
irrevacably elect, prior to the time any
such amounts become payable, to defer
payment of some or all of such amounts
to a fixed or determinable future time. In
addition, amounts deferred (including
amounts previously deferred) under an
eligible plan will not be considered
made available to the participant solely
because the participant is permitted to
choose among various investment
modes under the plan for the investment
of such amounts whether before or after
payments have commenced under the
plan.

(2) Examples. Further examples of
when amounts deferred will or will not
be considered as being made available
to the participant or beneficiary are
provided below:

Example (1). (i) C, an individual, is a
participant in an eligible State deferred
compensation plan that provides the
following;

(A) The total of the amounts deferred under
the plan is payable to the participant in 120
substantially equal monthly installments
commencing on the date 30 days after the
participant attains normal retirement age
under the plan {age 85), unless the participant
elects, within the 90 day period ending on the
date the participant attains normal retirement
age, to receive a single sum payment of the
deferred amounts. The single sum payment is
payable to a participant on the date the first
of the monthly payment would otherwise be
payable to the participant.

{B) If a participant separates from the
service of the State before attaining normal
retirement age, the total of the amounts
deferred under the plan is payable to the
participant in a single sum payment on the
date 90 days after the date of the separation,
unless, before the date 30 days after the
separation, the participant elects not to
receive the single sum payment. The election
is irrevocable. If the participant makes the
election, the total of the amounts deferred
under the plan is payable to the participant
as described in (A), either in monthly
installments or, at the election of the
participant, in a single sum payment.
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(ii] On June 8, 1982, C, a calendar year
taxpayer aged 59, separates from the service
of the State. On June 18, 1982, C elects not to
receive the single sum payment payable on
account of the separation. Because of C's
election, no amount deferred under the plan
is considered made available in 1982 by
reason of C's right to receive the single sum
payment,

(iii) On February 6, 1988, C attains age 65.
C did not, within the 90 day period elect the
single sum payment that is payable in lieu of
the monthly installments. Amounts deferred
under the plan are includible in C's gross
income as they are paid to C in the monthly
installments, No amount is considered made
available by reason of C's right to elect the
single sum payment.

Example {2). Assume the same facts as in
example (1}, except that the plan provides
thatnotwithstanding that monthly installments
have commenced under the plan, as
described in (i)(A), the participant may,
without restriction, elect to receive all or any
portion of the amount remaining payable to
the participant. The total of the amounts
deferred under the plan is considered made
available in 1988.

Example (3). Assume the same facts as in
example (1), except that the plan provides
that once monthly installment payments have
commenced under the plan, as described in
(i}{A), the participant may accelerate the
payment of the amount remaining payable to
the participant upon the occurrence of an
unforeseeable emergency as described in
§ 1.457-2(h)(4) in an amount not exceeding
that described in § 1.457-2(h)(5). No amount
is considered made available to C on account
of C's right to accelerate payments upon the
occurrence of an unforeseeable emergency.

Example (4). Under an eligible plan of which

individual D is a participant, normal
retirement age is age 65 at which time
payments must begin. Payments may begin
earlier upon a separation from the service.
Under the plan, a participant who separates
from the service before age 65 or the
participant's beneficiary (if the separation is
due to the participant’s death) may elect to
defer the distribution of the amounts deferred
until the year in which the participant attains
or would have attained age 85. This election
may be made only prior to the time any
payments commence and once made may not
be revoked. If such an election is made, the
participant, former participant, or beneficary
need not elect the method of payment, or if
one is elected may change the method
elected, until the date 30 days preceding the
date upon which payments are to commence.
No amount is considered made available by
reason of D's right to defer the distribution of
the amounts deferred until age 85, nor on
account of D's right to delay the election of
the method of payout. Similarly, if D dies at
age 60, no amount is considered made
available to D's beneficiary by reason of the
beneficiary's right to defer the distribution of
the amounts deferred until the year in which
D would have attained age 65, nor on account
of the beneficiary’s right to delay the election
of the method of payout.

Example {5). Under an eligible plan of
which individual E is a participant, the
maximum that may be deferred in any

taxable year is 33%% of includible
compensation, not to exceed $7,500. The plan
does not provide for a catch-up deferral
under section 457(b)(3). In one taxable year, E
elects to have amounts deferred in excess of
the limitation provided for under the plan.
The amounts deferred in excess of the
limitation will be considered to have been
made available to E in the taxable year in
which deferred.

Example (6). Assume the same facts as in
example (5), except that E's employer also
contributes amounts for the purchase of an
annuity contract under section 403(b). In one
taxable year, E has amounts contributed for
the annuity within the limitations of section
403(b)(2), and also has amounts deferred
under the eligible plan for the same year. The
aggregate of the amounts contributed for the
annuity contract and the amounts deferred
under the plan exceed the deferral limitations
under the plan. The excess deferrals will be
considered made available to E in the year in
which the amounts were deferred.

Example (7). Under an eligible plan of
which F is a participant, amounts deferred
have been invested in a money market
investment fund. The plan then transfers the
amounts deferred to a life insurance company
for the purchase of life insurance contracts as
an investment medium, However, the entity
sponsoring the plan (1) retains all of the
incidents of ownership of the contracts, (2) is
the sole beneficiary under the contracts, and
(3) is under no obligation to transfer the
contracts or to pass through the proceeds of
the contracts to any participant or a
beneficiary of any participant. The movement
of the amounts deferred to the life insurance
company (whether or not made at the request
of any plan participant) will not be
considered to make the amounts available to
the plan's participants. The cost of current
life insurance protection under the life
insurance contracts will not be considered
made available to the plan's participants,

(c) Life insurance proceeds and death
benefits paid under eligible plan. No
amount received or made available
under an eligible plan is excludable
from gross income under section 101(a)
(relating to life insurance contracts) or
section 101(b) (relating to employees'
death benefits).

(d) Definitions. For purposes of
§§ 1.457-1 through 1.457-4:

(1) Participant. "Participant” means
an individual who is eligible under
§ 1.457-2(d) to defer compensation
under the plan.

(2) Beneficiary. “'Beneficiary" means a
beneficiary of a participant, a
participant's estate, or any other person
whose interest in the plan is derived
from the participant.

(3) Amounts deferred. “Amount(s) .
deferred"” under an eligible plan means
compensation deferred under the plan,
plus income attributable to
compensation so deferred. Income
attributable to compensation deferred
under an eligible plan includes gain from
the disposition of property. The term

“amounts deferred” includes amounts
deferred in taxable years beginning
before January 1, 1979, if such amounts
were deferred under a plan described in
§ 1.457-2(b), and such amounts were
made a part of an eligible plan.

§1.457-2 Eligible State deferred
compensation plan defined.

(a) In general. For purposes of
§§ 1.457-1 through 1.457-4, an “eligible
State deferred compensation plan”
(sometimes referred to as “eligible
plan”) is a plan satisfying the
requirements of paragraphs (c) through
(k) of this section, .

(b) Plan. For purposes of this section
and § 1.457-3, the term “plan” includes
any agreement or arrangement between
a State (within the meaning of
paragraph (c) of this section) and a
participant or participants, under which
the payment of compensation is
deferred, but only if such agreement or
arll;angemem is not described in § 1.457-
3(b).

(c) State. The plan must be
established and maintained by a State.
For this purpose, the term “State”
includes:

(1) The 50 states of the United States
and the District of Columbia;

(2) A political subdivision of a State;

{3) Any agency or instrumentality of a
State or political subdivision of a State;

{4) An organization that is exempt
from tax under section 501(a) and
engaged primarily in providing electrical
service on a mutual or cooperative
basis; and

(5) An organization that is described
in section 501{c)(4) or (6) and exempt
from tax under section 501(a) and at
least 80% of the members of which are
organizations described in subparagraph
(4).

Where it appears in this § 1.457-2, the
term “State" means the entity described
in this paragraph (c) that sponsors the
plan.

(d) Participants. The plan must
provide that only individuals who
perform services for the State, either as
an employee of the State or as an
independent contractor, may defer
compensation under the plan.

(e) Maximum deferrals—(1) In
general. The plan must provide that the
amount of compensation that may be
deferred under the plan for a taxable
vear of a participant shall not exceed an
amount specifed in the plan (the “plan
ceiling”). Except as described in
paragraph (f) of this section, a plan
ceiling shall not exceed the lesser of:

(i) $7,500, or

(ii) 33%% of the participant's
includible compensation for the taxable
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.year, reduced by any amount excludable
from the participant's gross income for

the taxable year under section 403(b) on -

account of contributions made by the
State. .

(2) Includible compensation. For
purposes of this section, a participant's
includible compensation for a taxable
year includes only compensation from
the State that is attributable to services
performed for the State and that is
includible in the participant's gross
income for the taxable year.
Accordingly, a participant’s includible
compensation for a taxable year does
not include an amount payable by the
State that is excludable from the
employee’s gross income under section
457(a) and § 1.457-1 or under section
403(b) (relating to annuity contracts
purchased by section 501(c)(3)
organizations or public schools), section
105(d) {relating to wage continuation
plans) or section 911 (relating to citizens
or residents of the United States living
abroad). A participant's includible
compensation for a taxable year is
determined without regard to any
community property laws.

(3) Compensation taken into account
at its present value. For purposes of
subparagraph (1) of this paragraph,
compensation deferred under a plan
shall be taken into account at its value
in the plan year in which deferred.
However, if the compensation deferred
is subject to a substantial risk of
forfeiture (as defined in section
457(e)(3)), such compensation shall be
taken into account at its value in the
plan year in which such compensation is
no longer subject to a substantial risk of
forfeiture.

(f) Limited catch-up—(1) In general.
The plan may provide that, for 1 or more
of the participant’s last 3 taxable years
ending before the participant attains
normal retirement age, the plan ceiling is
an amount not in excess of the lesser of:

(i) $15,000, reduced by any amount
excludable from the participant's gross
income for the taxable year under
section 403({b) on account of
contributions made by the State, or

(ii) The amount determined under
subparagraph (2) of this paragraph.

(2) Underutilized limitations. The
amount determined under this
subparagraph (2) is the sum of:

(i) The plan ceiling established under
paragraph (e)(1) of this section for the
taxable year, plus

(ii) The plan ceiling established under
paragraph (e)(1) of this section for any
prior taxable year or years, less the
amount of compensation deferred under
the plan for such prior taxable year or
years. ]

A prior taxable year shall be taken into
account under subdivision (ii) of this
subparagraph (2} only if (A} it begins
after December 31, 1978, (B} the
participant was eligible to participate in
the plan during all or any portion of the
taxable year, and (C) compensation
deferred (if any) under the plan during
the taxable year was subject to a plan
ceiling established under paragraph
(e)(1) of this section. A participant will
be considered eligible to participate in
the plan for a taxable year if the
participant is described in paragraph (d)
of this section for any part of that
taxable year. A prior taxable year
includes a taxable year in which the
participant was eligible to participate in
an eligible plan sponsored by a different
entity, provided that the entities
sponsoring the plans are located within
the same State as that term is used in

§ 1.457-2(c)(1).

(3) Restriction on limited catch-up.
The plan shall not provide that a
participant may elect to have the limited
catch-up provision of this paragraph (f)
apply more than once, whether or not
the limited catch-up is utilized in less
than all of the three taxable years
ending before the participant attains
normal retirement age, and whether or
not the participant or former participant
rejoins the plan or participates in
another eligible plan after retirement.
For example, if the participant elects to
utilize the limited catch-up only for the
one taxable year ending before normal
retirement age, and, after retirement at
that age, the participant renders services
for the State as an independent
contractor or otherwise, the plan may
not provide that the participant may
utilize the limited catch-up for any of the
taxable years subsequent to retirement.

(4) Normal retirement age. For
purposes of this paragraph (f), normal
retirement age may be specified in the
plan. If no normal retirement age is
specified in the plan, then the normal
retirement age is the later of the latest
normal retirement age specified in the
basic pension plan of the State, or age
65. A plan may define normal relirement
age as any range of ages ending no later
than age 70% and beginning no earlier
than the earliest age at which the
participant has the right to retire under
the State's basic pension plan without
consent of the State and to receive
immediate retirement benefits without
actuarial or similar reduction because of
retirement before some later specified
age in the State’s basic pension plan.
The plan may further provide that in the
case of a participant who continues to
work beyond the ages specified in the
preceding two sentences, the normal
retirement age shall be that date or age

designated by the participant, but such
date or age shall not be later than the
mandatory retirement age provided by
the State, or the date or age at which the
participant separates from the service
with the State.

(g) Agreement for deferral. The plan
must provide that, in general,
compensation is to be deferred for any
calendar month only if an agreement
providing for such deferral has been
entered into before the first day of the
month. However, a plan may provide
that, with respect to a new employee,
compensation is to be deferred for the
calendar month during which the
participant first becomes an employee, if
an agreement providing for such deferral
is entered into on or before the first day
on which the participant becomes an
employee.

(h) Payments under the plan—{1) In
general. The plan may not provide that
amounts payable under the plan will be
paid or made available to a participant
or beneficiary before the participant
separates from service with the State,
or, if the plan provides for payment in
the case of an unforeseeable emergency,
before the participant incurs an
unforeseeable emergency.

(2) Separation from service; general
rule. An employee is separated from
service with the State if there is a
separation from the service within the
meaning of section 402(e)(4)(A)(iii),

" relating to lump sum distributions, and

on account of the participant’s death or
retirement.

(3) Separation from service;
independent contractor—{i) In general.
An independent contractor is
considered separated from service with
the State upon the expiration of the
contract (or in the case of more than one
contract, all contracts) under which
services are performed for the State, if
the expiration constitutes a good-faith
and complete termination of the
contractual relationship. An expiration
will not constitute a good faith and
complete termination of the contractual
relationship if the State anticipates a
renewal of a contractual relationship or
the independent contractor becoming an
employee. For this purpose, a State is
considered to anticipate the renewal of
the contractual relationship with an
independent contractor if it intends to
again contract for the services provided
under the expired contract, and neither
the State nor the independent contractor
has eliminated the independent
contractor as a possible provider of
services under any such new contract.
Further, a State is considered to intend
to again contract for the services
provided under an expired contract, if
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the State's doing so is conditioned only
upon the State's incurring a need for the
services, or the availability of funds or
both.

(if) Special rule. Notwithstanding
subdivision (i), if, with respect to
amounts payable to a participant who is
an independent contractor, a plan
provides that—

(A) No amount shall be paid to the
participant before a date at least 12
months after the day on which the
contract expires under which services
are performed for the State (or, in the
case of more than one contract, all such
contracts expire), and

(B) No amount payable to the
participant on that date shall be paid to
the participant if, after the expiration of
the contract (or contracts) and before
that date, the participant performs
services for the State as an independent
contractor or an employee,
the plan is considered to satisfy the
requirement described in subparagraph
(1) that no amounts payable under the
plan will be paid or made available to
the participant before the participant
separates from service with the State.

(4) Unforeseeable emergency. For
purposes of this paragraph (h), an
unforeseeable emergency is, and if the
plan provides for payment in the case of
an unforeseeable emergency must be
defined in the plan as, severe financial
hardship to the participant resulting
from a sudden and unexpected illness or
accident of the participant or of a
dependent (as defined in section 152(a))
of the participant, loss of the
participant's property due to casualty, or
other similar extraordinary and
unforeseeable circumstances arising as
a result of events beyond the control of
the participant. The circumstances that
will constitute an unforeseeable
emergency will depend upon the facts of
each case, but, in any case, payment
may not be made to the extent that such
hardship is or may be relieved—

(i) Through reimbursement or
compensation by insurance or
otherwise,

(ii) By liquidation of the participant's
assets, to the extent the liquidation of
such assets would not itself cause
severe financial hardship, or

(ili) By cessation of deferrals under
the plan.

Examples of what are not considered to
be unforeseeable emergencies include
the need to send a participant's child to
college or the desire to purchase a home.

(5) Emergency withdrawals.
Withdrawals of amounts because of an
unforeseeable emergency must only be
permitted to the extent reasonably
needed to satisfy the emergency need.

(i) Distributions of deferrals—{1)
Commencement of distributions. A plan
is not an eligible plan unless under the
plan the payment of amounts deferred
will commence not later than the later
of—

(i) 80 days after the close of the plan
year in which the participant or former
participant attains (or would have
attained) normal retirement age (within
the meaning of § 1.457-2(f)(4)), or

(if) 80 days after the close of the plan
year in which the participant separates
from service {within the meaning of
§§ 1.457-2(h) (2) and (3)) with the State.

A plan is not other than an eligible plan
merely because, prior to October 27,
1982, the distribution of amounts
deferred under the plan may commence
no later than the close of the
participant’s taxable year in which the
participant attains age 70%.

(2) Limitations on distributions.
Distributions must be made primarily for
the benefit of participants (or former
participants). Thus, the schedule
selected by the participant for payments
of benefits under the plan must be such
that benefits payable to a beneficiary
are not more than incidental, For
example, if provision is made for
payment of a portion of the amounts
deferred to a beneficiary, the amounts
payable to the participant or former
participant (as determined by use of the
expected return multiples in § 1.72-9, or,
in the case of payments under a contract
issued by an insurance company, by use
of the mortality tables of such
company), must exceed one-half of the
maximum that could have been payable
to the participant if no provision were
made for payment to a beneficiary.

(3) Distributions to beneficiaries. A
plan is not an eligible plan unless the
plan provides that, if the participant dies
before the entire amount deferred is
paid to the participant, the entire °
amount deferred (or the remaining part
of such deferrals if payment thereof has
commenced) must be paid to a
beneficiary over—

(i) The life of the beneficiary (or any
shorter period), if the beneficiary is the
participant's surviving spouse, or

(ii) A period not in excess of 15 years,
if the beneficiary is not the participant’s
surviving spouse

(j) Administration of plan. A plan is
not an eligible plan unless all amounts
deferred under the plan, all property and
rights to property (including rights as a
beneficiary of a contract providing life
insurance protection) purchased with
the amounts, and all income attributable
to the amounts, property, or rights to
property, remain (until paid or made
available to the participant or

beneficiary under the plan) solely the
property and rights of the State (without
being restricted to the benefits under the
pian) subject to the claims of the general
creditors of the State only. However,
nothing in this paragraph (j) prohibits a

lan's permitting participants to direct,

om among different modes under the
plan, the investment of the above
amounts (see § 1.457-1(b)).

(k) Plan-to-plan transfers. The plan
may provide for the transfer of amounts
deferred by a former participant to
another eligible plan of which the former
participant has become a participant if
the following conditions are met—

(1) The entities sponsoring the plans
are located within the same State (as
that term is used in § 1.457-2(c)(1)),

(2) The plan receiving such amounts
provides for the acceptance of the
amounts, and

(3) The plan provides that if the
participant separates from service in
order to accept employment with
another such entity, payout will not
commence upon separation from
service, regardless of any other
provision of the plan, and amounts
previously deferred will automatically
be transferred.

(1) Effect on plan when not
administered in accordance with
paragraphs (c) through (k). A plan that
is administered in 8 manner which is
inconsistent with one or more of the
requirements of paragraphs (c) through
(k) of this section ceases to be an
eligible plan on the first day of the first
plan year beginning more than 180 days
after the date of written notification by
the Internal Revenue Service that the
requirements are not satisfied, unless
the inconsistency is corrected before the
first day of that plan year.

(m) Examples. The provisions of this
section may be illustrated by the
following examples:

Example 1. A, born on June 1, 1917, is a
participant in an eligible State deferred
compensation plan providing a normal
retirement age of 85. The plan provides
limitations on deferrals up to the maximum
permitted under § 1.457-2 (e) and (f).

For 1979, A, who will be 62, is scheduled to
receive a salary of $20,000 from the State. A
desires to defer the maximun amount
possible in 1979, The maximum amount that
A may defer under the plan is the lesser of
$7,500, or 33%% of A's includible
compensation (generally the equivalent of 25
percent of gross compensation). Accordingly,
the maximum that A may defer for 1979 is
$5,000 [$5,000=$20,000.25]. Although A’s
taxable year 1979 is one of A's last 3 taxable
years before the year in which A attains
normal retirement age under the plan, A is
not able to utilize the catch-up provisions of
§ 1.457-2(f) in 1979 because only taxable
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years beginning after December 31, 1978, may
be taken into account under those provisions.

Example 2. Assume the same facts as in
example 1. In A's taxable year 1980, A
receives a salary of $20,000, and elects to
defer only $1,000 under the plan. In A’s
taxable year 1981, A again receives a salary
of $20,000 and elects to defer the maximum
amount permissible under the plan’s catch-up
provisions prescribed under § 1.457-2(f), The
applicable limit on deferrals under the catch-
up provision is the lesser of $15,000 or the
sum of the normal plan ceiling for 1981, plus
any underutilized deferrals for any taxable
year before 1981. Thus, the maximum amount
that A may defer in 1981 is $8,000, the normal
plan ceiling for 1981, §5,000, plus the under-
utilized deferrals for 1980, $4,000.

Example 3. Assume the same facts as in
examples 1 and 2, In A's taxable year 1982,
the year in which A will attain age 65, normal
retirement age under the plan, A desires to
defer the maximum amount possible under
the plan. For 1982 the normal limitations of
§ 1.457-2(e) are applicable, and the maximum
amount that A may defer is $5,000, assuming
that A's salary for 1982 was again $20,000.
The plan's catch-up provisions prescribed
under § 1.457-2(f) are not applicable because
1982 is not a year ending before the year in
which A attains normal retirement age.

§ 1.457-3 Tax treatment of participants
where plan Is not an eligible plan.

(a) In general. If a State (within the
meaning of § 1.457-2(c)) provides for a
deferral of compensation (after the
effective date described in paragraph
(c)) under any agreement or
arrangement described in § 1.457-2(b)
that is not an eligible plan within the
meaning of § 1.457-2—

(1) Compensation deferred under the
agreement or arrangement shall be
includible in the gross income of the
participant of beneficiary for the first
taxable year in which there is no
substantial risk of forfeiture (within the
meaning of section 457(e)(3)) of the
rights to such compensation,

(2) Earnings credited on the
compensation deferred under the
agreement of arrangement shall be
includible in the gross income of the
participant or beneficiary only when
paid or made available, provided that
the interest of the participant or
beneficiary in the assets (including
amounts deferred under the plan) of the
entity sponsoring the plan is not senior
to the entity's general creditors, and

(3) Amounts paid or made available
under the plan to a participant or
beneficiary shall be taxable to the
participant or beneficiary.under section
72, relating to annuities.

(b) Exceptions. Paragraph (a) does not
apply with respect to—

(1) A plan described in section 401(a)
which includes a trust exempt from tax
under section 501(a),

(2) An annuity plan or contract
described in section 402,

(3) A qualified bond purchase plan
described in section 405(a),

(4) That portion of any plan which
consists of a transfer of property
described in section 83, and

(5) That portion of any plan which
consists of a trust to which section
402(b) applies.

(c) Effective date. This section is
effective for taxable years beginning
after December 31, 1981. For rules
applicable in taxable years beginning
after December 31, 1978, and before
January 1, 1982, see § 1.457-4.

§ 1.457-4 Transitional rules.

(a) In general. Subject to the
limitations described in paragraphs (b)
and (c) of this section, amounts deferred
(within the meaning of § 1.457-1(d)(3)) in
taxable years beginning after December
31, 1978, and before January 1, 1982
under a plan described in § 1.457-2(b)
(including an eligible plan within the
meaning of § 1.457-2, but not including a
plan described in section 457(e)(2) and
§ 1.457-3(b)) shall be includible in gross
income only for the taxable year in
which paid or otherwise made available
to the participant or other beneficiary.

(b) General limitation. Except as
described in paragraph (c) of this
section, and excluding amounts deferred
in taxable years beginning before
January 1, 1979, compensation deferred
under one or more plans described in
paragraph (a) of this section is
excludable from a participant's gross
income under this section for a taxable
year only to the extent it does not
exceed the lesser of—

(1) $7,500, or

(2) 33%% of the participant’s includible
compensation (within the meaning of
§ 1.457-2(e)(2)) for the taxable year,
reduced by any amount excludable from
the participant’s gross income for the
taxable year under section 403(b) on
account of contributions made by the
State (within the meaning of § 1.457~
2(c)). For purposes of this paragraph,
compensation deferred under a plan
shall be taken into account at its value
in the plan year in which deferred.
However, if the compensation deferred
is subject to a substantial risk of
forfeiture (as defined in section
457(e)(3)), such compensation shall be
taken into account at its value in the
plan year in which such compensation is
no longer subject to a substantial risk of
forfeiture.

(c) Limited catch-up. This paragraph
(c) applies if all plans described in
paragraph (a) of this section in which an
individual is a participant are eligible
plans within the meaning of § 1.457-2,

and the participant’s taxable year is a
taxable year described in section
457(b)(3) and § 1.457-2(f). In such a case,
compensation deferred under the plans
for the taxable year is excluded from
gross income under paragraph (a) of this
section to the extent it does not exceed
the amount determined under § 1.457-
1(a)(2) or, as applicable, § 1.457-1(a)(3).

(d) Example. The provisions of this
section may be illustrated by the
following example:

Example. A is a participant in a State
deferred compensation plan that is not an
eligible plan within the meaning of § 1.457-2,
The plan provides no limitations on the
amount of compensation that may be
deferred during any taxable year. For the
taxable years 1978, 1980, and 1981 A has
includible compensation of $40,000. In each of
those years, A has deferred $10,000 of
compensation. Under the transitional rules
described in this section, $7,500 of A's 3!
deferrals in each year will be includible in
gross income in the taxable year in which
paid or made available to A or A's
beneficiary. The remaining $2,500 of each
year's deferrals ($10,000 — $7,500) are
includible in A's gross income for the deferral
year. Thus, $2,500 is includible in A's gross
income for each of the taxable years 1979,
1980, and 1981. The tax treatment of amounts
deferred by A in taxable years after 1981 is
described in § 1.457-3.

This Treasury decision is issued under
the authority contained in section 7805
of the Internal Revenue Code of 1954
(68A Stat. 917; 26 U.S.C. 7805).

Dated: September 14, 1982.

Roscoe L. Egger, Jr.,

Commissioner of Internal Revenue,
Approved:

John E. Chapoton,

Assistant Secretary of the Treasury,

[FR Doc. 8226521 Filed 9-23-82: 9:56 am)

BILLING CODE 4830-01-M

26 CFR Part 1
[T.D. 7835]

Income Tax; Taxable Years Beginning
After December 31, 1953; Limitation on
Additions to Bank Loss Reserves

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Final regulations.

SUMMARY: This document provides final
regulations relating to limitation on
additions to bank loss reserves. Changes
to the tax law were made by the
Economic Recovery Tax Act of 1981.
The regulations would provide guidance
to commercial banks that compute their
bad debt deductions under the
percentage of outstanding loans method.
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DATE: The regulations are effective for
taxable years beginning after 1981.

FOR FURTHER INFORMATION CONTACT:
Susan K. Thompson of the Legislation
and Regulations Division, Office of the
Chief Counsel, Internal Revenue
Service, 1111 Constitution Avenue, NW,,
Washington, D.C. 20224 (Attention:
CC:LR:T) (202-566-3294).
SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to the Income Tax Regulations (26 CFR
Part 1) under section 585(b)(2) of the
Internal Revenue Code of 1954. These
amendments conform the regulations to
section 267 of the Economic Recovery
Tax Act of 1981 (95 Stat. 266) and are to
be issued under the authority contained
in section 7805 of the Internal Revenue
Code of 1954 (68A Stat. 917; 26 U.S.C.
7805).

Explanation of New Provisions

Section 585 of the Internal Revenue
Code of 1954 requires commercial banks
to compute their bad debt deductions
under either the “experience method” or
the “percentage of outstanding loans"
method. The latter method is being
phased out under existing law. Section
267 of the Economic Recovery Tax Act
of 1981 delays this process as it affects
taxable years beginning in 1982. Under
the Act, the applicable percentage of
loans to be used by commercial banks in
computing the bad debt deduction is 1.0
percent, rather than 0.6 percent, for
these taxable years.

Regulatory Flexibility Act

No general notice of proposed
rulemaking is required by 5 U.S.C. 553(b)
for interpretative regulations.
Accordingly, the Regulatory Flexibility
Act does not apply and no Regulatory
Flexibility Analysis is required for this
rule.

Non-Application of Executive Order
12291

The Treasury Department has
determined that this regulation is not
subject to review under Executive Order
12291 or the Treasury and OMB
implementation of the Order dated April
28, 1982.

Drafting Information

The principal author of these
regulations is Susan K. Thompson of the
Legislation and Regulations Division of
the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing

the regulations, on matters of both
substance and style.

List of Subjects in 26 CFR Part 1.
Income taxes, Banks.

Adoption of Amendments to the
Regulations

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31, 1953

Accordingly, 26 CFR Part 1 is
amended as follows:

Section 1.585-2(b)(1)(i), relating to the
maximum addition to reserves under the
percentage method, and § 1.585-
2(e)(1)(i), relating to the definition of
base year under the percentage methad,
are amended to read as follows:

§ 1.585-2 Addition to reserve.

(b) Percentage method—(1) In
general—(i) Maximum addition. Except
as limited under subparagraph (2) of this
paragraph, the maximum reasonable
addition to the reserve for losses on
loans under the percentage method for a
taxable year is the amount determined
under paragraph (b)(1) (ii), (iii), or (iv) of
this section, whichever is applicable. For
purposes of this paragraph, the term
“allowable percentage™” means 1.8
percent for taxable years beginning
before 1976; 1.2 percent for taxable
years beginning after 1975 but before
1982; 1.0 percent for taxable years
beginning in 1982; and 0.6 percent for
taxable years beginning after 1982 and
before 1988. This paragraph does not
apply for taxable years beginning after
1987.

* - - - -

(e) Definitions—(1) Base year—{i)
Percentage method. For purposes of
paragraph (b) of this section (relating to
the percentage method), the term “base
year" means: For years beginning before
1976, the last taxable year beginning on
or before July 11, 1969; for taxable years
beginning after 1975 but before 1983, the
last taxable year beginning before 1976;
and, for taxable years beginning after
1982, the last taxable year beginning
before 1983. However, for purposes of
section 585(b)(2)(A) the term “base
year” means the last taxable year before
the most recent adoption of the
percentage method, if later than the
base year as determined under the
preceding sentence.

Because this Treasury decision will
not be detrimental to any taxpayer, it is
found unnecessary to issue this
Treasury decision with notice and
public procedure thereon under
subsection (b) of section 553 of title 5 of

the United States Code or subject to the
effective date limitation of subsection
(d) of that section.

This Treasury decision is issued under
the authority contained in section 7805
of the Internal Revenue Code of 1954
(68A Stat. 917; 26 U.S.C. 7805).

Roscoe L. Egger, Jr.,

Commissioner of Internal Revenue.
Approved: August 23, 1982,

David G. Glickman,

Acting Assistant Secretary of the Treasury.

[FR Doc. 82-26518 Filed 8-24-82; 8:45 am)

BILLING CODE 4830-01-M

26 CFR Part 48
[T.D. 7834]

Various Excise Tax Amendments
Relating to Lubricating Oil, Buses and
Light-Duty Truck Parts Under the
Energy and Revenue Tax Act of 1978,
and the Technical Corrections Act of
1979

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Final regulations.

SUMMARY: This document provides final
regulations relating to various excise tax
amendments with respect to parts for
light-duty trucks, rerefined lubricating
oil and buses. Changes to the applicable
tax laws were made by the Energy Tax
Act of 1978, the Revenue Tax Act of
1978, and the Technical Corrections Act
of 1979. The regulations would provide
the public with guidance needed to
comply with these Acts.

EFFECTIVE DATE: The regulations are
generally effective for sales made on or
after December 1, 1978.

FOR FURTHER INFORMATION CONTACT:
Annie R. Alexander of the Legislation
and Regulations Division, Office of the
Chief Counsel, Internal Revenue ,
Service, 1111 Constitution Avenue NW,,
Washington, D.C. 20224, Attention:
CC:LR:T, 202-566-3287, not a toll-free
call.

SUPPLEMENTARY INFORMATION:
Background

On January 2, 1981, the Federal
Register published proposed
amendments to the Manufacturers and
Retailers Excise Tax Regulations (26
CFR Part 48 ) under sections 4063(e),
4093(b), 4221(e)(5) and (6), and 4222(d)
of the Internal Revenue Code of 1954
(Code) (46 FR 129). The amendments
were proposed to conform the
regulations to changes made by section
701(ff) of the Revenue Act of 1978 (Pub.
L. 95-600, 92 Stat, 2924), and sections
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404, 232 and 233(c) of the Energy Tax
Act of 1978 (Pub. L. 95-618, 92 Stat. 3204,
3189, and 3191). In addition, the
amendments reflect the changes made
by section 108(c)(5) of the Technical
Corrections Act of 1979 (Pub. L. 96-222,
94 Stat, 227). There was no public
hearing since none was requested. After
consideration of all comments regarding
the proposed amendments, those
amendments are adopted as revised by
this Treasury decision.

Summary of the Acts

The Revenue Act of 1978 amended
section 4063 to provide an exclusion
from the manufacturers excise tax
imposed by section 4061(b) on parts or
accessories for light-duty trucks when
sold by the manufacturer, producer or
importer for resale by the purchaser, or
for resale by the second purchaser on or
in connection with the first retail sale of
a light-duty truck.

The Energy Tax Act of 1978 amended
section 4093 to provide an exemption
from the 6-cents-per gallon
manufacturers excise tax imposed on
lubricating oil by section 4091, if the
lubricating oil is sold for use in mixing
with previously used or waste
lubricating oil which has been cleaned,
renovated, or rerefined. The Energy Tax
Act of 1978 also amended section 4221
to provide an exclusion from the
manufacturers excise tax imposed by
section 4071 on tires, tubes, and tread
rubber if the tires, tubes, and tread
rubber are sold by a manufacturer,
producer, or importer for the purchaser’s
use on or in connection with an
intercity, local, or school bus.

The Technical Corrections Act of 1979
amended section 4221 by repealing the
8-percent manufacturers excise tax on
parts and accessories imposed by
section 4061 if the parts and accessories
are sold for use by the purchaser on or
in connection with an automobile bus or
are to be resold by the first or second
purchaser for use on or in connection
with an automobile bus.

Summary of Public Comments and Final
Regulations

Parts or Accessories for Light-Duty
Trucks.

The proposed regulations under
section 4063(e) required registration of
vendors and vendees as a prerequisite
for a tax-free sale of parts or accessories
sold on or in connection with the first
retail sale of a light-duty truck. A
number of comments were received
objecting to the registration requirement
on the grounds that it was unduly
burdensome to parts and accessories

manufacturers to secure the registration
of over 8,000 dealers.

Commentators also objected to the
registration requirements under the
proposed regulation because it would
place the manufacturer who only makes
parts and accessories at a competitive
disadvantage as compared to the
manufacturer who makes both light-duty
trucks and the parts and accessories for
those trucks. The competitive
disadvantage arises because the ;
manufacturer who sells light-duty truck
and the parts and accessories for those
trucks contemporaneously is able to sell
the parts and accessories to dealers tax
free under section 4061, which does not
impose any registration requirement,
Since a dealer can obtain the part or
accessory tax free without registering by
buying the parts from a manufacturer
who is subject to section 4061, a dealer
would not purchase the part or
accessory from a manufacturer who is
subject to section 4063. To eliminate this
competitive disadvantage, the
commentators suggest that the
registration requirement under the
proposed regulation be eliminated, and
in lieu of registration, they suggested the
use of an exemption certificate to
effectuate the tax-free sale. This
suggestion was rejected because the
elimination of that requirement might
create a precedent under other sections
of the Code.

Several commentators also suggested
that if dealers are required to register,
then rather than require each dealer to
file Form 720 quarterly for any part not
used on or in connection with the first
retail sale of a light-duty truck, each
registered dealer should be required to
notify the manufacturer of the non-
exempt use and pay the Federal excise
tax to the manufacturer. The
manufacturer would then be required to
file a return and pay the tax to the
Service. Although this suggestion was
not adopted, the final regulations
eliminated the requirement that a dealer
file Form 720.

Commentators also suggested
allowing a tax-free sale under section
4063 when a manufacturer sells directly
to an ultimate consumer who uses the
part rather than to a dealer who resells
the part. One comment was received
from a field office objecting to allowing
tax-free direct sales from a
manufacturer to the ultimate consumer
on the grounds that the Code expressly
uses the language “. . . resold by the
purchaser . , ." However, even though
section 4063 uses the language “* * *
resold by the purchaser * * *", which
indicates that the purchaser must resell
the part, a credit or refund is provided

by section 6416(b)(2) to the person who
paid the tax when the part is sold
directly to the ultimate purchaser. To
require the taxpayer to pay the tax and
then file a claim for refund would create
unnecessary paperwork for both the
public and the Service. Therefore, the
final regulations adopt the rule that a
manufacturer may sell directly to an
ultimate purchaser tax free. However,
the final regulations do require a written
certification from the ultimate purchaser
in the form of an exemption certificate
stating that the part or accessory was
purchased for use on or in connection
with a substantially contemporaneous
purchase of a new light-duty truck.

Parts or Accessories for Buses

Several commentators suggested that
the regulations expressly provide means
whereby purchasers purchasing “tax
paid” parts or accessories for use on or
in connection with an automobile bus
could avail themselves of the credit or
refunds provided by section
6416(b)(2)(I). The suggestion was
rejected because there is no authority
under any section of the Code for
purchasers who purchased "tax paid” to
obtain a direct refund from the Service.
The credit or refund provided by section
6416(b)(2)(I) is available only to the
person who paid the tax to the Service.

Numerous commentators suggested
that the final regulations under
§ 48.4221-12 eliminate the registration
and record-keeping requirements for the
tax-free sale of parts or accessories that
can be readily identifiable by the
manufacturer as parts only usable on a
bus and thus eliminate further
substantiation as required in the
proposed regulations. The final
regulations do not adopt this rule
because under section 4222 registration
is required to sell an article tax-free
under section 4221 unless the tax-free
sale is within one of the exceptions
listed under section 4222(b). Since tax-
free sales of parts and accessories for
buses are not one of these exceptions,
registration is required.

Regulatory Flexibility Act and Executive
Order 12291

The Commissioner of Internal
Revenue has determined that this final
rule is not a major rule as defined in
Executive Order 12291 and that a
Regulatory Impact Analysis is therefore
not required. Although a notice of
proposed rulemaking which solicited
public comments was issued, the ;
Internal Revenue Service concluded
when the notice was issued that the
regulations are interpretative and that
the notice and public procedure
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requirement of 5 U.S.C. 553 did not
apply. Accordingly, the final regulations
do not constitute regulations subject to
the Regulatory Flexibility Act (5 U.S.C.
chapter 8).

Drafting Information

The principal author of this regulation
is Annie R. Alexander of the Legislation
and Regulations Division of the office of
Chief Counsel Internal Revenue Service.
However, personnel from other offices
of the Internal Revenue and Treasury
Department participated in developing
the regulation, both on matters of
substance and style.

List of Subjects in 26 CFR Part 48

Agriculture, Arms and munitions,
Automobile buses, Coal excise taxes,
Light-duty truck parts, Lubricating oil,
Gasohol, Gasoline, Motor vehicles,
Petroleum, Sporting goods, Tires, Tubes,
Tread rubber.

Adoption of Amendments to the
Regulations

PART 48—MANUFACTURERS AND
RETAILERS EXCISE TAXES

Accordingly, 26 CFR Part 48 is
amended as follows:

Paragraph 1. Section 48.4063-2 is
redesignated § 48.4063-3 and a new
§ 48.4063-2 is added to read as follows:

§ 48.4063-2 Tax-free sales of paris or
accessories sold for resale on or in
connection with the first retall sale of a
light-duty truck.

(a) In general. Under section 4063(e),
the 8-percent manufacturers excise tax
imposed by section 4061(b) on the sale
of truck parts or accessories does not
apply to the sale by the manufacturer,
producer, or importer of any parts which
are to be resold by the purchaser on or
in connection with the first retail sale of
a light-duty truck as defined in section
4061(a)(2), or which are to be resold by
the purchaser to a second purchaser for
resale by the second purchaser on or in
fonnection with the first retail sale of a

ight-duty truck. A tax-free sale is also
allowed under section 4063(e) if an
ultimate purchaser makes a direct
purchase from a manufacturer of a part
or accessory for use on or in connection
with a substantially contemporaneous
purchase of a new light-duty truck.

(b) Evidence required for tax-free
sales of light-duty truck parts and
accessories—(1) In general. The
provisions of section 4063(e) do not
apply with respect to any sale unless the
manufacturer, the first purchaser, and
the second purchaser, if any, are all
registered as required under section
4222, and unless they comply with all

the requirements under that section
relating to tax-free sales. To effectuate a
tax-free sale directly from the
manufacturer, first or second purchaser
to an ultimate purchaser. the ultimate
purchaser must, in every case, satisfy

the provisions of paragraphs [b)[3)(l) (ii)
and (iii) of this section. Persons not
required to be registered under section
4222(b) may purchase articles tax free
by following the same procedures that
apply to them in the case of other tax-
free sales. See § 48.4222(b)-1.

(2) Revocation or suspension of
registration or right to use exemption
certificate. A person's registration and
right to sell or purchase articles tax free
through the use of an exemption
certificate may be revoked or
suspended. See § 48.4222[(:)—1. Such a
revocation or suspension shall be in
addition to any other penalties that may
apply. Any person who purchases
articles tax free and who sells or uses
them for a non-exempt purpose shall
notify its vendor of the taxable sale or
use,

(3) Exemption certificate—(i) To
establish exemption from tax under
section 4061(b) in those instances where
a sale is made directly to an ultimate
purchaser, the manufacturer, first, or
second purchaser must obtain (prior to
or al the time of sale) from the ultimate
purchaser and retain in its possession a
properly executed exemption certificate
in the form prescribed in paragraph
(b)(3)(iii) of this section.

(if) Where only occasional sales are
made, a separate exemption certificate
shall be furnished for each order.
However, where sales are regularly or
frequently made to a purchaser for such
exempt use, a certificate covering all
sales for a specified period not to
exceed 12 calendar quarters will be
acceptable. Such certificates and proper
records of invoices, orders, etc. relative
to tax-free sales must be kept for
inspection by the district director as
provided in section 6001 and the
regulations thereunder.

(iii) The following form of exemption
certificate will be acceptable for
purposes of this section and must be
adhered to in substance.

Exemption Certificate

(For use by ultimate purchaser who
purchase parts or accessories from a
manufacturer, producer, importer, first or
second purchaser for use on or in connection
with the first retail sale of a light-duty truck.
(Section 4063 of the Internal Revenue Code.))

(Date) 19

1. I, the undersigned, certify lhat Iam, or
the (Name of company
of which I am (Position held————, is
purchasing from the manufacturer, producer,
importer, first or second purchaser the parts

or accessories specified in section 2 below (or
in the purchase order or invoice attached
hereto) for use on or in connection with a
substantially contemporaneous purchase of a
new light-duty truck specified in section 3
below, I also certify that {check applicable
type of certificate) the article or
articles specified in the accompanying order,
as described below, or ————— all
orders placed by the purchaser for the period
commencing (Date}——— and ending
(Date}——— (period not to exceed 12
calendar quarters), will be used only for the
above stated tax-exempt purposes and will
not be used as a replacement part.

I understand that the willful use of this
exemption certificate to evade or defeat the
manufacturers excise tax otherwise
applicable to these parts or accessories will
subject me to a fine of not more than $10,000
or imprisonment for not more than 5 years, or
both, together with cost of prosecution.
(Signature} .
(Address}—m—o

2. Description of parts and accessories

Type Quantity Price Total

3. Description of new light-duty truck

(a) Type: (b) Quantity, (c) Serial Number.

(d) GVWR: (e) Date of Sale, (f) Invoice

er.

(g) Name and Address of Vendor of
Vehicle.

(c) Information; records—(1)
Information to be furnished to vendee. A
vendor (including the manufacturer)
selling light-duty truck parts and
accessories tax free under section
4083(e) shall indicate to its vendee that
the vendee is obtaining the parts or
accessories tax free for the purpose of
resale (oruse) on or in connection with
the first retail sale of a light-duty truck.
This information may be transmitted by
any convenient means, such as coding of
sales invoices, provided that the
information is presented with sufficient
particularity so that the purchaser is
informed that the purchaser has
obtained the light-duty truck parts or

-accessories tax free.

(2) Records of vendor. A manufacturer
or vendor selling light-duty truck parts
or accessories tax free under section
4063(e) shall maintain in its records the
identity of the purchaser, a signed
statement of the exempt purpose for
purchasing the light-duty truck parts or
accessories, and the quantity of light-
duty truck parts or accessories sold tax
free to each purchaser.

(3) Records of vendeé. A person
purchasing light-duty truck parts or
accessories tax free under section
4063(e) must maintain sufficient tecorf.ls
to establish that the parts or accessories
purchased tax free have actually been




Federal Register / Vol. 47, No. 187 | Monday, September 27, 1982 / Rules and Regulations 42345

resold (or used) on or in connection with
the first retail sale of a light-duty truck
or have been resold to a second
purchaser for such a resale by the
second purchaser.

(d) Duty of selling manufacturer to
ascertain validity of tax-free sale. The
selling manufacturer of light-duty truck
parts is not relieved of liability under
the provisions of section 4063(e) by
reason of section 4221(c) for the tax
imposed by section 4061(b) if at the time
of sale the selling manufacturer has
knowledge or reason to believe that the
light-duty truck parts or accessories sold
by it to the purchaser are not intended
for resale (or use) on or in connection
with the first retail sale of a light-duty
truck. The selling manufacturer is also
not relieved of liability if it has
knowledge or reason to believe that the
purchaser has failed to register, refused
to execute an exemption certificate, or
that its registration or its right to
purchase tax free through the use of an
exemption certificate has been revoked
or suspended.

(e) Cross reference. For credit or
refund, see section 6416(b)(2).

(f) Effective date. Section 4063(e)
(relating to light-duity truck parts and
accessories) applies to sales on or after
December 1, 1978, Light-duty truck parts
or accessories sold prior to that date are
not exempt from tax under section
4061(b) by reason of section 4063(e).

Par. 2. Immediately after § 48.4093-1
there is added the following new
section,

§ 48.4093-2 Tax-iree sales of new
lubricating oii soid to produce rerefined
lubricating olil.

(a) In general. Under section 4093(b),
the B-cents-per-gallon excise tax
imposed by section 4091 on the sale of
lubricating oil does not apply to new
lubricating oil which is sold by the
manufacturer directly to a producer of
rerefined oil for the purpose of
producing rerefined lubricating oil if the
requirements of this section are met.
Rerefined lubricating oil is a mixture of
new oil with used or waste oil in which
25 percent or more of the mixture is used
or waste lubricating oil which has been
cleaned, renovated, or rerefined. Any
person to whom lubricating oil is sold
tax free under section 4093(b) shall be
treated as the producer of the
lubricating oil.

(b) Use of new oil te produce
rerefined oil. Under section 4093(b), all
the new lubricating oil in a mixture is
exempt from the six-cents-per-gallon
manufacturers excise tax imposed by
section 4091 if the rerefined oil contains
55 percent or less new oil. To the extent
that the rerefined oil contains more than

55 percent new oil, then that portion of
new lubricating oil which exceeds 55
percent of the mixture is subject to the
section 4091 excise tax, and only that
part of the new oil that does not exceed
55 percent of the mixture is exempt from
the tax.

(c) Requirement for lubricating oil
purchasers purchasing tax free. In order
for the sale of lubricating oil by the
manufacturer to the purchaser to be
exempt from tax under section 4093(b),
both the purchaser and the
manufacturer must be registered as
required under section 4222, and they
must comply with all the requirements
under that section relating to tax-free
sales. See § 48.4222(a)-1. Persons not
required to be registered under section
4222(b) may purchase tax free by
following the procedures that apply to
them in the case of other tax-free sales.
See § 48.4222(b)-1. For revocation or
suspension of registration, see
§ 48.4222(c)-1.

(d) Duty of selling manufacturer to
ascertain validity of tax-free sale. The
selling manufacturer of lubricating oil is
not relieved of liability under the
provisions of section 4093(b) by reason
of section 4221(c) for the tax imposed by
section 4091 if at the time of sale the
selling manufacturer has knowledge or
reason to believe that the lubricating oil
sold by it to the purchaser is not
intended for mixing with used or waste
oil for the purpose of producing
rerefined oil, or that the purchaser has
failed to register, or that its registration
has been revoked or suspended.

(e) Information; records—(1)
Information to be furnished to
purchaser. A manufacturer selling
lubricating eil tax free under section
4093(b) shall indicate to the purchaser
that the purchaser is obtaining the
lubricating oil tax free for the purpose of
making rerefined lubricating oil. The
manufacturer may transmit this
information by any convenient means,
such as coding of sales invoices,
provided that the information is
presented with sufficient particularity so
that the purchaser is informed that the
purchaser has obtained the lubricating
oil tax free and the purchaser can
compute and remit the tax due if the
lubricating oil is diverted to a taxable
use.

(2) Records of Manufacturer. A
manufacturer selling lubricating oil tax
free under section 4093(b) shall maintain
in its records the identity of the
purchaser, a signed statement of the
exempt purpose for purchasing the
lubricating oil, and the quantity of
lubricating oil sold tax free to each
purchaser.

(3) Records of Purchaser. A person
purchasing lubricating oil tax free under
section 4093(b) must maintain sufficient
records to establish that the lubricating
oil purchased tax free has actually been
mixed with used or waste oil to make
rerefined lubricating oil (as defined
under paragraph (a) of this section) and
that the quantity of new lubricating oil
used in the mixture meets the
requirements under paragraph (b) of this
section. X

{f) Credit or refund. A credit or refund
is available for the 6-cents-per-gallon
excise tax paid on up to 55 percent of
new lubricating oil contained in a
mixture of new lubricating oil with
waste or rerefined oil of which at least
25 percent is waste lubricating oil. The
refund or credit will be available when
the mixture is used or sold. See section
6416(b)(2).

(g) Effective date. Section 4093(b)
(relating to rerefined lubricating oil)
applies to sales on or after December 1,
1978. Lubricating oil sold prior to
December 1, 1978 is not exempt from tax
under section 4093(b).

Par, 3. Section 48.4221-1 is amended
as follows:

1. Paragraph (b)(2)(v) is revised to
read as set forth below.

2. Paragraph (b)(2)(viii) is ~
redesignated as paragraph (b)(2)(ix).

3. A new paragraph (b)(2)(viii) is
added to read as set forth below,

4. Paragraph (b){2)(ix) is redesignated
as paragraph (b){2)(x) and is revised to
read as set forth below.

5. Paragraph (b)(2)(x) is redesignated
paragraph {b)(2){xi) and revised to read
as set forth below,

6. Paragraph (b)(2)(xii) is added to
read as set forth below.

The new and revised provisions read
ag follows:

§ 48.4221~1 Tax-free sales; general rules.

* - - - *

(b) Manufacturer relieved of liability
in certain cases * * *

(2) The following are situatians
wherein sections 4221(c) is applicable
with respect to sales made tax free on
the assumption that one of the following
sections of the Code provides exemption
for such sales.

* * - - *

(v) Section 4063(a)(6), relating to sales
of any automobile bus chassis or
automobile bus body (see regulations
thereunder),

- - L * -

(viii) Section 4063(e), relating to light-
duty truck parts (see regulations
thereunder),

- . * - -
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(x) Section 4093, relating to the sale of
lubricating oil or rerefined oil to a
manufacturer or producer of lubricating
or rerefined oil (see regulations
thereunder),

(xi) Section 4221(e)(5), relating to the
sale of tires, tubes, and tread rubber
used on intercity, local, or school buses
[see regulations thereunder), and

(xii) Section 4221(e)(6), relating to the
sale of bus parts and accessories (see
regulations thereunder),

Par. 4. Sections 48,4221-11 and
48.4221-12 are added immediately after
48.4221-10 to read as follows:

§ 48.4221-11 Tax-free sales of tires, tubes,
and tread rubber used on intercity, local,
and school buses.

(a) In general. Under section
4221(e)(5), the taxes imposed by section
4071(a)(1), (3) and (4) shall not apply to
sales by a manufacturer, producer, or
importer of tires of the type used on
highway vehicles or inner tubes for tires
sold for use by the purchaser on or in
connection with a qualified bus, or to
the sales by a manufacturer, producer,
or importer of tread rubber sold for use
by the purchaser in the recapping or
retreading of any tire to be used by the
purchaser on or in connection with a
qualified bus if the requirements of this
section are met. .

(b) Meaning of terms.—{(1) Qualified
bus. "Qualified bus" means an intercity,
local, or school bus.

(2) Intercily or local bus. "Intercity or
local bus” means any automobile bus
which is used predominantly (more than
50 percent) in furnishing (for
compensation) passenger land
transportation available to the general
public if such transportation is
scheduled and along regular routes, or if
the seating capacity of the bus is at least
20 adults (not including the driver). In
determining predominant use, mileage
travelled with passengers as well as
mileage travelled incidental to such
passenger transportation, such as
"deadheading", is counted. Under the
first alternative, the size of the bus is not
relevant for purposes of determining
whether or not the use of the bus
qualifies for the exemption. Under the
second alternative, for non-scheduled
bus operations, such as that provided by
charter buses, the exemption is
available only if the bus has a passenger
seating capacity of at least 20 adults and
the transportation is available to the
general public. For purposes of
determining whether the bus has a
seating capacity of at least 20 adults, the
bus driver is not included. Service is
available to the general public if bus
service is used in a passenger
transportation business in which service

is offered to more than a limited number
of persons, groups, or organizations.

(3) School bus. "School bus'" means
any automobile bus in which
“substantially all” (85 percent or more)
of the use involves transporting students
and employees of a school. Incidental
use (deadheading) of the school bus
without passengers to or from a point to
which students or employees of school
are transported is considered to be a use
which involves transporting students or
employees of schools. A school is any
educational organization which
normally maintains a regular faculty and
curriculum and normally has a regularly
enrolled body of pupils or students in
attendance at the place where its
educational activities are carried on.
Tax-exempt schools, taxable schools,
and a private contractor who operates a
bus for tax-exempt or a taxable school
may qualify for the tax exemption if all
the requirements of this section are met.

(b) Registration requirements for
tires, tubes, and tread rubber; vendees
purchasing tax free. The provisions of
section 4221(e)(5) do not apply with
respect to any sale unless the
manufacturer and the vendee are
registered as required under section
4222, and unless they comply with all
the requirements under that section
relating to tax-free sales. See § 48,4222
(a}-1. Persons not required to be
registered under section 4222(b) may
purchase articles tax free by following
the same procedures that apply to them
in the case of other tax-free sales, See
§ 48.4222(b)-1. A person's registration
and right to sell or purchase articles tax
free may be revoked or suspended as
provided in § 48.4222(c).1. Such a
revocation or suspension shall be in
addition to any other penalties that may
apply.

(c) Cross reference. For
credit or refund, see section
6416(b)(2).

(d) Information; records—{(1)
Information to be furnished to
purchaser. A manufacturer selling tires,
tubes, or tread rubber tax free under
section 4221(e)(5) shall indicate to the
purchaser that the purchaser is
obtaining the tires or tubes tax free for
the purpose of use on or in connection
with a qualified bus, and that the
purchaser is obtaining the tread rubber
tax free for use in the recapping or
retreading of tires to be used by the
purchaser on or in connection with a
qualified bus. The manufacturer may
transmit this information by any
convenient means, such as coding of
sales invoices, provided that the
information is presented with sufficient
particularity so that the purchaser is
informed that the purchaser has

obtained the tires, tubes, and tread
rubber tax free.

(2) Records of Manufacturer. A
manufacturer selling tires, tubes, or
tread rubber tax free under section
4221(e){5) shall maintain in its records
the identity of the purchaser, a signed
statement of the exempt purpose for
purchasing the tires, tubes, or tread
rubber, and the quantity of tires, tubes,
or tread rubber sold tax free to each
purchaser.

(8) Records of Purchaser. A person
purchasing tires, tubes, or tread rubber
tax free under section 4221(e)(5) must
maintain sufficient records to establish
that the tires, tubes, or tread rubber
purchased tax free has actually been
used for that purpose.

(e) Duty of selling manufacturer to
ascertain validity of tax-free sale. The
selling manufacturer is not relieved of
liability under the provisions of section
4221(e)(5) by reason of section 4221(c)
for the tax imposed by section 4061(b) if
at the time of sale the selling
manufacturer has knowledge or reason
to believe that the tires, tubes, or tread
rubber sold by it to the purchaser are
not intended for use on an intercity,
local, or school bus, or that the
purchaser has failed to register, or that
its registration has been revoked or
suspended.

(f) Effective date. Section 4221(e)(5)
(relating to tires, tubes, and tread
rubber) applies to sales on or after
December 1, 1978. The sale of tires,
tubes, or tread rubber sold prior to that
date is not exempt from tax under
section 4221(e)(5).

§ 48.4221-12 Tax-free sales of bus parts
and accessories.

(a) In general. Under section
4221(e)(6), the B-percent manufacturers
excise tax on parts and accessories
imposed by section 4061(b) shall not
apply to sales by a manufacturer,
producer, or importer of any part or
accessory which is sold for use by the
purchaser on or in connection with an
automobile bus, or is to be resold by the
first purchaser to a second purchaser or
by a second purchaser to an ultimate
purchaser for such use.

(b) Registration requirements for bus
parts and accessories; vendees
purchasing tax free. The provisions of
section 4221{e)(6) do not apply with
respect to any sale unless the
manufacturer, the first purchaser, and
the second purchaser and the ultimate
purchaser, if any, are all registered as
required under section 4222, and unless
they comply with all the requirements
under that section relating to tax-free
sales. See § 48.4222(a)-1. Persons not
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required to be registered under section
4222(b) may purchase articles tax free
by following the same procedures that
apply to them in the case of other tax-
free sales. See § 48.4222(b)-1. A person's
registration and right to sell or purchase
articles tax free may be revoked or
suspended as provided in § 48.4222(c}-1.
Such a revocation or suspension shall be
in addition to any other penalties that
may apply.

(c) Cross reference. For credit or
refund, see section 8416(b)(2).

(d) Information; records—{1)
Information to be furnished to vendee. A
vendor {including the manufacturer)
selling parts and accessories tax free
under section 4221(e)(6), shall indicate
to its vendee, that the vendee is
obtaining the parts or accessories tax
free for the purpose of use on or in
connection with an automobile bus, or
for resale by the vendee for such use.
This information may be transmitted by
any convenient means, such as coding of
sales invoices, provided that the
information is presented with sufficient
particularity so that the purchaser is
informed that the purchaser has
obtained the parts or accessories tax
free.

(2) Records of vendor. A vendor
(including the manufacturer) selling
parts or accessories tax free under
section 4221(e)(6) shall maintain in its
records the identity of the purchaser, a
signed statement of the exempt purpose
for purchasing the parts or accessories,
and the guantity of parts or accessories
sold tax free to each purchaser.

(3) Records of vendee. A person
purchasing parts or accessories tax free
under section 4221(e)(6) must maintain
sufficient records to establish that the
parts or accessories purchased tax free
have actually been used on or in
connection with an automobile bus or
have been resold for such a use.

(e) Duty of selling manufacturer to
ascertain validity of tax-free sale. The
selling manufacturer of parts and
accessories is not relieved of liability
under the provisions of section
4221(e}(8) by reason of section 4221(c)
for the tax imposed by section 4061(b) if
at the time of sale the selling
manufacturer has knowledge or reason
to believe that the parts and accessories
sold by it to the purchaser are not
intended for use on or in connection
with an automobile bus or have been
resold for such use, or that the purchaser
has failed to register, or that its
registration has been revoked or
suspended.

(8 Effective date. Section 4221(e)(8)
(relating to bus parts and accessories)
applies to sales on or after December 1,

1978. Parts or accessories sold for use on
a bus prior to that date are not exempt
from tax under section 4221(e)(8).

Par. 5. Section 48.4222(d)-1 is
amended as follows:

1. Paragraph (a) is deleted.

2, Paragraphs (b) and (c) are
redesignated as paragraphs (a) and (b)
respectively.

3. New paragraphs (c) and (d) are
added to read as set forth below.

4, Paragraph (d) is redesignated as
paragraph (e).

5. Paragraph (e) is redesignated as
paragraph (f) and revised to read as set
forth below.

6. Paragraph (f) is redesignated as
paragraph (g).

§ 48.4222(d)-1 Registration in the case of
certain other exemptions.

The registration procedure set forth in
§ 48.4222(a}-1 also applies in the
following cases:

Ll - * - -
(a) (Reserved)
¥ ¥ I ¥

(c) Tax-free sales under section
4063(e) of parts or accessories sold for
resale on or in connection with the first
retail sale of a light-duty truck. Both the
vendor and vendee must be registered
(or the vendee must execute an
acceptable exemption certificate as set
forth on § 48.4063-2(b)(3)(iii)]. See
section 4063(e) and the regulation
thereunder.

(d) Tax-free sales under section
4064(b)(1)(C) of emergency vehicles.
Both the vendor and vendee must be
registered. See section 4064 and the
regulations thereunder.

. * - - -

(f) Tax-free sales under section 4093
of lubricating oil or rerefined oil by a
manufacturer or producer of lubricating
oil or rerefined oil for resale, or for use
in producing rerefined oil. Both the
vendor and the vendee must be
registered. See section 4093 and the
regulations thereunder,

This Treasury decision is issued under
the authority contained in section 7805
of the Internal Revenue Code of 1954
(68A Stat. 917, 26 U.S.C. 7805).

Roscoe L. Egger, Jr.,

Commissioner of Internal Revenue,
Approved: September 8, 1982,

John E. Chapoton,

Assistant Secretary of the Treasury.-

{ER Doc. 82-26516 Filed 9-24-82; 8:45 am)

BILLING CODE 4830-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 934

Permanent State Regulatory Program
of North Dakota

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule.

SUMMARY: The Secretary of the Interior
is modifying the deadline for North
Dakota to meet one of the conditions of
approval of the State permanent
regulatory program under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA or the Act), 30 U.S.C. 1201
et seq. The Secretary is extending the
deadline for the State to resolve
condition "e" as specified in the
Secretary's notice of conditional
approval of North Dakota's program (45
FR 82241-82248, December 15, 1980) until
July 1, 1983.

EFFECTIVE DATE: September 27, 1982.

FOR FURTHER INFORMATION CONTACT:
Arthur W. Abbs, Chief, Division of State
Program Assistance, Office of Surface
Mining, Department of the Interior, 1951
Constitution Avenue, NW., Washington,
D.C. 20240. Telephone: (202) 343-5351.

SUPPLEMENTARY INFORMATION: On July
23, 1982, the Secretary published a
proposed rule to extent the deadline for
North Dakota to meet one of the
conditions of approval on its approved
permanent regulatory program under the
Act (47 FR 31896-97). Public comments
were invited for 30 days ending August
23, 1982.

Parts 730-732 of OSM's regulations
establish the procedures for the
submission, review, and decision on the
State permanent regulatory programs
whereby the State assumes primary
jurisdiction to regulate surface coal
mining under the Act. Under § 732.13(i),
the Secretary may conditionally approve
a State program which contains minor
deficiencies if the State agrees to correct
the deficiencies according to a schedule
set in the notice of conditional approval.
The schedule is established in
consultation with the State, based on its
administrative needs and the time
required for changes to be adopted
under State rulemaking or legislative
procedures.

The North Dakota program was
conditionally approved on December 15,
1980 (45 FR 82241-82248). The
Secretary’'s approval was conditioned
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on the State's correction of 13 minor
deficiencies by July 1, 1981.

That deadline was later extended,
upon the State's request, to January 1,
1983 (46 FR 54070-54071). In a letter to
the Director dated June 14, 1982, the
North Dakota Public Service
Commission requested a further
extension of that deadline to July 1,
1983, to meet condition “e" as listed at
30 CFR 934.11(e).

Condition “e” stipulates that the
Secretary's approval of the North
Dakota program will terminate on
January 1, 1983, unless North Dakota
submits to the Secretary by that date
copies of fully enacted regulations
amending the North Dakota
Administrative Code 69-05.2-10-03(i) to
prohibit issuance of permits to any
person with an outstanding violations or
a pattern of violation outside of North
Dakota in a same or similar manner as
Section 510(c) of SMCRA, 30 CFR 786.17
and 30 CFR 786.19(i) or otherwise
amends its program to accomplish the
same results,

In a notice published July 23, 1982, the
Director invited comment on extending
the deadline for the State to meet
condition "e" until July 1, 1983 (47 FR
31896-97), Comment was invited for 30
days ending August 23, 1982.
Secretary’s Findings

The Secretary has decided to grant
the State's request for an extension to
meet condition “e" until July 1, 1983. In
order to satisfy that condition, North
Dakota will be required to make a
change in the North Dakota Century
Code Chapter 38-14.1. The Commission
indicated that it would draft the
required change for consideration by the
Legislative Assembly when it convenes
in January 1983. Since statutory changes
normally become effective on the first of
July following legislative action, the
extension to July 1, 1983, will allow time
for the statutory change to take effect.

Public comment:

The public comment period on the
proposed extension ended August 23,
1982, No comments were received.

Other information:

On August 28, 1981, the Office of
Management and Budget (OMB) granted
OSM an exemption from Sections 3, 4, 7,
and 8 of Executive Order 12291 for all
actions to approve or conditionally
approve State regulatory programs,
actions or emendments. Therefore, a
Regulatory Impact Analysis and
regulatory review by OMB is not needed
for this extension.

This rule is deemed not to be a major
Federal action within the meaning of

section 102(2)(c) of NEPA under sections
501(a) or 702(d) of SMCRA. It is hereby
designated as a categorical exclusion
from the NEPA process. Therefore, this
rule is exempt from the requirements of
an Environmental Assessment, EIA or
FONSIL

Pursuant to the Regulatory Flexibility
Act, Pub. L, 96-334, 1 have certified that
this rule will not have a significant
econcmic effect on a substantial number
of small entities as the rule is essentially
a timing change with no direct or
indirect impact on small entities.

Indexing Requirements:
List of Subjects in 30 CFR Part 934

Coal mining, Intergovernmental
relations, Surface mining, Underground
mining.

Accordingly, Part 934 of Title 30 is
amended as set forth herein.

Dated: September 20, 1982.
Daniel N. Miller, Jr.,
Assistant Secretary for Energy and Minerals,

PART 934—NORTH DAKOTA

30 CFR Part 934 is amended by
revising § 934.11(e) to read as follows:

§934.11 Conditions of State regulatory
program approval.
- - * * -

(e) The approval found in § 934.10 of
this part will terminate on July 1, 1983,
unless North Dakota submits to the
Secretary by that date copies of fully
enacted regulations amending NDAC
69-06.2-10-03(i) to prohibit issuance of
permits to any person with an
outstanding violation or pattern of
violations outside of North Dakota in a
same or similar manner as Section
510{c) of SMCRA, and 30 CFR 786.19(i)
or otherwise amends its program to
accomplish the same results.

e - - - -
[FR Doc: 82-26505 Flled 8-24-82; 8:45 am] -
BILLING CODE 4310-05-M

30 CFR Part 944

Approval of Amendments to the Utah
Permanent Program Under the Surface
Mining Control and Reclamation Act of
1977

AGency: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

AcCTION: Final rule: Approval of
amendments.

SUMMARY: On January 21, 1981, the
Secretary conditionally approved the
Utah permanent program under the
Surface Mining Control and Reclamation

Act (SMCRA or the Act) (46 FR 5899-
5915). On July 26, 1982, (47 FR 32173-4)
OSM announced receipt of proposed
amendments to the approved Utah
program submitted by the State for the
Director's approval. This notice
announces the Director's approval of
those modifications which amend the
State’s civil penalty regulations at
UMC/SMC 845 and which provide for
the use of the “range site” method for
measuring revegetation success.

'EFFECTIVE DATE: September 27, 1982.

FOR FURTHER INFORMATION CONTACT:
Arthur Abbs, Office of Surface Mining
Reclamation and Enforcement, U.S,
Department of the Interior, South
Building, 1951 Constitution Avenue NW,,
Washington, D.C. 20240, Telephone (202)
343-5361.

SUPPLEMENTARY INFORMATION:

Background on the Utalr Program
Submission

SUPPLEMENTARY INFORMATION: On
March 3, 1980, the State of Utah
submitted to the Department of the
Interior its proposed permanent
regulatory program under SMCRA.

On October 3, 1980, following a
review of the proposed program as
outlined in 30 CFR Part 732, the
Secretary approved in part and
disapproved in part the proposed
program. Notice of that decision and the
Secretary's findings were published in
the Federal Register on October 24, 1980
(45 FR 70481-70510). The State of Utah
resubmitted its program for approval by
the Secretary on December 23, 1980.

, After providing an opportunity for

public tomment on the program and
completing a thorough review of the
resubmission, the Secretary of the
Interior determined that the Utah
program, including the resubmission,
did, with minor exceptions, meet the
requirements of SMCRA and the Federal
permanent program regulations.
Accordingly, the Secretary of the
Interior conditionally approved the Utah
program subject to the correction of
twelve minor deficiencies. The approval
was effective upon publication of the
notice of conditional approval in the
January 21, 1981 Federal Register (46 FR
5899-5915),

Information pertinent to the general
background, revisions, modifications,
and amendments to the proposed
permanent program submission, as well
as the Secretary's findings, the
disposition of comments and a detailed
explanation of the conditions of
approval of the Utah program can be
found in the January 21, 1981 Federal
Register (46 FR 5899-5915).
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Background on Conditions of Approval

In accepting the Secretary's
conditional approval, Utah agreed to
satisfy conditions “a"-"¢" by December
1, 1981, and conditions “f"-"1" by July 1,
1981.

Subsequently, Utah requested an
extension of the deadline to meet
conditions “f,” *g," and “h" until
January 1, 1982. On October 30, 1981 (46
FR 54070), OSM announced the
Secretary's decision to approve the
extension.

Upon the State's request the deadline
for the State to meet condition "’ was
further extended to September 1, 1982,
and the deadline for the State to meet
condition “h" to January 1, 1983, (47 FR
23155-23156, May 27, 1982).

On June 29, 1981, Utah submitted
statutory and regulatory revisions
intended to satisfy conditions “a"-""e
and “i"="1."

On June 22, 1982, (47 FR 26827-26831)
the Assistant Secretary for Energy and
Minerals announced his decision to
remove conditions “a"-"e,” “j," and "1"
and to grant an extension of the
deadline for Utah to satisfy conditions
“g," "i," and “k." In the June 22, 1982
notice, the Assistant Secretary also
announced his decision to impose a new
condition “m" requiring the State to
correct by January 1, 1983, a deficiency
in the State program which had recently
come to OSM's attention.

Submission of Amendments

On July 26, 1982, the Director invited
comment on the following amendments
submitted by the State which do not
relate to any of the conditions (47 FR
32173) and scheduled a public comment
period and hearing on the proposed
modifications.

1. Modification of civil penalty
regulations. On April 30 and May 1,
1981, Utah adopted modifications to its
civil penalty rules at UMC/SMC 845.
These revised rules, together with
additional changes to UMC/SMC 845
proposed by the Division of Oil Gas and
Mining (DOGM) on June 23, 1982, were
submitted to OSM for approval as
program amendments. On August 26,
1982, Utah adopted the revisions
submitted to OSM on June 23, 1982, in
the same form as proposed and on
which comment was invited, with the
exception of item Il of the proposed
revisions.

2. Alternative Standard for Measuring
Revegetation Success. Utah also
submitted for the Director's approval a
proposal to utilize the “‘range site
method" as an alternative to the
“reference area” method of measuring
revegetation success set forth under 30

CFR 816.116 and 30 CFR 817.118. Utah's
proposal to utilize the range site method
as an alternative was submitted to OSM
on May 21, 1981, Additional supporting
documentation was submitted to OSM
by DOGM on October 20, 1981, and
February 5, 1982.

Secretary’s Findings

1. The Director finds Utah's civil
penalty regulations at UMC/SMC 845 as
modified April 30 and May 1, 1981 and
as further modified August 26, 1982, .
incorporate penalties no less stringent
than those set forth in Section 518 of
SMCRA and 30 CFR Part 845 and
contain the same or similar procedural
requirements related thereto. Therefore,
the Director grants his approval of those
amendments. It should be noted that the
regulatory modifications adopted by
Utah on August 26, 1982, are, with one
exception, identical to the changes
proposed by the State June 23, 1982, and
on which OSM invited comment in the
Federal Register, July 26, 1982, 47 FR
32173.

The one exception is Item II of the
June 23, 1982, proposed changes which
the Board did not adopt in final form on
August 26, 1982. Item II of the proposed
changes created a new paragraph (b) at
UMC/SMC 845.14 to provide that
“When the total number of points for
any violation contained in a notice of
violation does not exceed fifty, the
assessment of a civil penalty shall be
discretionary with the Board or its
authorized assessment officer."” Because
the Board did not adopt Item II of the
proposed modifications, the Director’s
approval of these amendments does not
extend to that provision. Should Utah
adopt that provision at some future date
and submit it in final form for approval,
the director would reconsider that
provision under separate rulemaking.

2. The Director further finds that
Utah's adoption of the “range site"
method for measuring revegetation
success is no less effective than the
“reference area” method set forth under
30 CFR 816.116 and 30 CFR 817.1186. Both
the Federal rules at 30 CFR 816.116 and
817.116 and Utah's rules at UMC
817.116(a) and SMC 816.116(a) provide
that success of revegetation shall be
measured by techniques approved by .
the regulatory authority after
consultation with appropriate State and
Federal agencies, Evaluation of ground
cover and productivity may be made on
the basis of reference areas or through
the use of technical guidance procedures
published by U.S. Department of
Agriculture (USDA) or U.S. Department
of Interior (USDI) for assessing ground
cover and productivity. Utah's proposal
to utilize the range site method was

submitted to OSM on May 21, 1981.
Additional supporting documentation
was submitted on October 20, 1981, and
February 5, 1982, including revised
guidelines for obtaining vegetation
information and the Soil Conservation
Service (SCS) National Range
Handbook, 1975, which Utah will rely on
as the technical guide for determining
revegetation success. After reviewing
the State's proposal and supporting
technical documentation, the Director
has determined that the State program
does provide for the use of techniques of
measuring revegetation success which
are no less effective than those
prescribed by the Federal regulations.

Public Comment

OSM received six comments in
response to the July 26, 1982, Federal
Register notice announcing the hearing
and comment period on the amendments
and proposal submitted by Utah.

The Environmental Protection
Agency, Region VIII, favored Utah's
adoption of the “range site method” for
measuring revegetation success. The
commenter suggested that “fair
condition" range sites, that are
determined acceptable for sampling,
should be on an improving trend. It was
also recommended that “good
condition" range sites be used, when
available, for sampling, since the
reclamation goal should be to arrive at
*good condition" in each range site.
OSM believes that Utah's vegetation
guideline number 8C clearly states that
the range sampled is to be
representative of the vegetation that
existed before mining operations
disturbed the area. OSM believes the
commenter’s concerns are addressed in
the State’s vegetation guidelines.

EPA also suggested that post-grading
soil horizon characteristics should be
assessed and the appropriate
adjustments made in revegetation
specification and success criteria. OSM
recognizes that while this approach
could result in success standard
(baseline data) adjustments that reflect
improved site capabilities, it could also
result in success standard adjustments
that reflect a capability that is less than
the premining capability. The
reestablished vegetation is one indicator
of the operator’s ability to restore the
land affected to a condition capable of
supporting the uses which it was
capable of supporting prior to any
mining; hence, OSM believes that range
site data, as specified in the guidelines,
will assure reestablishment of
vegetation that is at least equal in extent
of cover and as effective as the natural
vegetation of the area, Also, a success
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standard based on premining site
conditions does not preclude the
establishment of a plant-community or
range site condition that is superior to
the premining range site condition. OSM
finds Utah's guidelines in accordance
with the Act and no less effective than
OSM's regulations which require a
vegetative cover at least equal to the
vegetative cover that existed before
mining.

The Soil Conservation Service (SCS),
Salt Lake City, Utah, supported the use
of the range site method to measure
revegetation efforts and offered to make
available all the data that has been
collected and provide direct or
consultative assistance needed to
establish standards where data is not
already available.

The SCS also stated that sampling,
required in number 8C of the guidelines,
will only be needed when the area is not
represented by a currently existing
range site because vegetative condition
and species composition can be
described from the site description on
existing range sites. Since range site
condition is dynamic, OSM supports the
use of a current premining inventory
when developing a success standard for
a specific range site.

In addition, SCS contended that 8d of
the range site guidelines was not a valid
procedure because generally there are
no long-term precipitation data sites at
mine locations; hence, there is no way to
predetermine if the precipitation is
below average in a sampling year. It
was suggested that exact precipitation
measurements are probably meaningless
since tempreature, soil, exposure,
elevation and other variables have
compensating mechanisms and the
vegetation is a result of long-term
adaptation.

OSM agrees that range site vegetation
is a result of long-term adaptation and
the exact precipitation averages may not
be available for all mine sites. However,
OSM believes that annual cover and
productivity are related to annual
precipitation and therefore, OSM
approves of the State's use of the
precipitation criteria.

The Soil Conservation Service, Forest
Service, Ogden, Utah, commented that it
was supportive of Utah's adoption of the
“range site method". SCS suggested that
the definitions of terms used with the
range site method conform to those
provided in “A Glossary of Terms Used
in Range Management" published by the
Society of Range Management. OSM
will pass this suggestion to the State for
its consideration.

The SCS also stated that the term
“range condition" is usually arbitrary
and is often biased by the intended

output of the range while “ecological
rating" was considered by the
commenter to probably be a better term.
The National Range Handbook is to be
used by Utah when determining range
site and condition class. Utah defines
range site as an ecological entity based
on climax plant community. Also, in
accordance with the National Range
Handbook, range condition class is used
to express the degree to which the
composition of the present plant
community reflects that of the climax
community. Hence, OSM finds the use of
the term “range condition™ acceptable.

Another comment made by SCS was
that frequency or density measurements
are more reliable and less controversial
than production measurements or
estimates of cover. Utah will use the
vegetative parameters of cover, density,
productivity, and species composition.
OSM believes Utah has developed
guidelines to assure that the parameters
will be utilized to provide adequate
measurements and OSM approves of the
use of these parameters when
establishing a standard for determining
successful revegetation.

OSM also received comments from
the Bureau of Mines (BOM), Denver,
Colorado, the Minerals Management
Service (MMS), Central Region, and the
National Park Service (NPS), Rocky
Mountain Region. The BOM was
supportive of the State ultilizing the
“range site method", asserting that
adoption of this method would be
beneficial to the mine operators as well
as the regulatory authority. The MMS
and the NPS both indicated they had no
objection to the approval of the
amendments submitted by Utah.

Approval of Amendments

Accordingly, 30 CFR Part 944 is
amended to indicate approval of the
program amendments adopted by Utah
April 30 and May 1, 1981, as revised
August 26, 1982, and of the proposal to
utilize the range site method of
measuring revegetation success
submitted to OSM May 21, 1981,
together with supplements submitted
October 20, 1981, and February 5, 1982.

Additional Findings

. Pursuant to Section 702(d) of SMCRA,
30 U.S.C. 1292(d), no environmental
impact statement need be prepared on
this approval. On August 28, 1981, the
Office of Management and Budget
(OMB) granted OSM an exemption from
Sections 3, 4, 6, and 8 of Executive Order
12291 for all actions taken to approve or
conditionally approve State regulatory
programs, actions, or amendments.
Therefore, with regard to these program
amendments OSM is exempt from the

requirements for a Regulatory Impact
Analysis and regulatory review by
OMB.

Pursuant to Section 702(d) of SMCRA,
30 U.S.C. 129(d), this rule is not a major
Federal action. It is hereby designated
as a categorical exclusion from the
NEPA process. Therefore, for this rule
OSM is exempt from the requirements of
an Environmental Assessment, EIS or
FONSL

Pursuant to the Regulatory Flexibility
Act, Pub. L. 96-354, I certify that this
rule will not have a significant economic
impact on a substantial number of small
entities.

On August 23, 1982, the Environmental
Protection Agency transmitted its
written concurrence on the Utah
program amendments.

List of Subjects in 30 CFR Part 944

Coal mining, Intergovernmental
relations, Surface mining, Underground
mining.

Dated: September 21, 1982.

William B. Schmidt,
Acting Director.

PART 944—UTAH

Accordingly, Part 944 of Title 30 is
amended as set forth herein.

1. 30 CFR 944.10, Paragraph (a) is
revised to read as follows:

§ 944.10 State Regulatory program
approval.

(a) The Utah State program as
submitted on March 3, 1980, and as
amended and clarified on June 16 and
July 24, 1880, and resubmitted on
December 23, 1980, was conditionally
approved effective January 21, 1981.

- * . » .

2. 30 CFR Part 944 is amended by
adding a new § 944.15 to read as
follows:

§944.15 Approval of Amendments to
State Regulatory Program.

(a) The following amendments were
approved effective June 22, 1982:

(1) Utah House Bill 66 which amends
Section 40-10-10, 40-10-11, 40-10-16,
40-10-17, 40-10-18, 40-10-21, 40-10-22,
and 40-10-24, Utah Code Annotated
1953.

(2) Utah revised regulations UMC
817.124(b) and UMC 784.20(b)(3)(v)
adopted April 30 and May 1, 1981.

(b) The following amendments are
approved effective (date of publication).

(1) Regulatory modifications to UMC/
SMC 845 adopted April 30 and May 1,
1981, as revised August 26, 1982.

(2) Modification of guidelines to allow
use of the range site method of
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measuring revegetation success
pursuant to SMC 816.116 and UMC
817.116 submitted to OSM May 21, 1981,
together with supplements submitted
October 20, 1981 and February 5, 1982,
[FR Doc. 82-20499 Filed 9-24-82; 8:45 am]

BILLING CODE 4310-05-M

30 CFR Part 950

Removal of Condition of Approval of
the Wyoming Permanent Regulatory
Program and Extension of the
Deadline for Wyoming To Satisfy a
Condition of Approval

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule.

SUMMARY: The Secretary is removing a
condition of approval of the Wyoming
Permanent Regulatory Program under
the Surface Mining Control and
Reclamation Act of 1977 (SMCRA), and
extending the deadline for the State to
meet another condition of approval.
The State submitted amendments May
26, 1982, which satisfy condition “b" but
do not fully satisfy condition "¢ as
specified in the Secretary's notice of
conditional approval of the Wyoming
program published in the Federal
Register, November 26, 1980 (45 FR
78638-78884). In addition, the State has
submitted a petition to OSM which may
have a bearing on the State's
satisfaction of a part of condition “c".
Therefore, the Secretary is removing
condition "b" and extending the
deadline for the State to meet condition
“c¢”. This extension will allow OSM time
to act on the State's petition and allow
Wyoming time to submit additional
program modifications that will fully
satisfy condition "¢,
EFFECTIVE DATE: September 27, 1982,
FOR FURTHER INFORMATION CONTACT:
Bill Thomas, Director, Wyoming Field
Office, Freden Building, P.O. Box 1420,
Mills, Wyoming 82644, Telephone: (307)
328-5830.
SUPPLEMENTARY INFORMATION: On
August 15, 1979, OSM received a
proposed regulatory program from the
State of Wyoming. On February 15, 1980,
following a review of the proposed
program as outlined in 30 CFR Part 732,
the Secretary approved in part and
disapproved in part the proposed
program. Notice of that decision and the
Secretary's findings were published in
the Federal Register on March 31, 1980
(45 FR 20930-20982). The State of
Wyoming resubmitted its proposed
regulatory program and after a
subsequent review, the Secretary

approved the program subject to the
correction of seven minor deficiencies.
The approval was effective upon
publication of the notice of conditional
approval in the November 26, 1980
Federal Register (45 FR 78638-78884).

In accepting the Secretary’s
conditional approval, Wyoming agreed
to correct the seven deficiencies by
March 26, 1981. On October 30, 1981, the
Secretary extended the date by which
Wyoming is required to satisfy
conditions “b" and “c" to May 26, 1982
(46 FR 54070-54071).

Information pertinent to the general
background, revisions, modifications,
and amendments to the proposed
permanent program submission, as well
as the Secretary's findings, the
disposition of comments and a detailed
explanation of the conditions of
approval of the Wyoming program can
be found in the November 26, 1980
Federal Register (45 FR 78638-78884).

On March 26, 1981, OSM received
from the State of Wyoming revisions to
the State regulations intended to satisfy
conditions “a", "d", "e", and “[”’. On
March 23, 1981, OSM received from the
State of Wyoming an Attorney General's
Opinion intended to satisfy condition
"g". Following a review of these
provisions in accordance with the
procedures set forth at 30 CFR 732, the
Secretary announced his decision to
remove conditions “‘a", “d", “e", and “f"
(47 FR 7218-7220, February 18, 1982).
With regard to eondition "g" the
Secretary found the amendment
submitted by the state did not fully
satisfy the condition, Hence, the
Secretary granted Wyoming an
extension to May 20, 1983, to submit
additional materials to meet condition
“g" (47 FR 7218-7220).

In a notice published May 26, 1982 (47
FR 22975-22976), the Secretary invited
comment on the State's request for a
second extension that would establish a
new deadline for the State to meet
condition "'¢".

The State offered as one reason for
requesting a further extension the fact
that OSM has not yet finalized
amendments to the permanent program
rules. Some of these amendments may
directly affect Wyoming's satisfaction of
this condition. Further, Wyoming
referred to the petition submitted by
several western States, including
Wyoming, to repeal a portion of 30 CFR
840.15 concerning the requirement that
each State program provide for public
participation consistent with 43 CFR
Part 4. Specifically, the petition seeks
repeal of 43 CFR 4.1294(b) which relates
to the award of costs and expenses
against the State as a requirement of

State programs (46 FR 54761 and 46 FR
58465-58466).

On May 26, 1982, Wyoming submitted
emergency rules pertaining to the
definition of “toxic materials" and
procedures relating to intervention and
the award of costs and expenses in
administrative proceedings. These rules
were submitted by the State to address
condition "b" and the part of condition
“c" not affected by the State's petition
to OSM discussed above. OSM
published notice of opportunity for
public comment on these program
revisions on July 23, 1982 (46 FR 31898~
31899). This notice provides the
Secretary's final determinations on the
State's request for an extension to
satisfy condition “¢" and on the
amendments submitted by Wyoming
May 26, 1982,

Secretary's Findings

1. The Secretary finds that the May 26,
1982 amendment of the rules of the
Wyoming Department of Environmental
Quality, Land Quality Division, which
revises Chapter I, Section 2(99) by
substituting “detrimental” for “lethal'
makes the State’s definition of “toxic
materials” consistent with the Federal
provision. Accordingly, the Secretary
finds that Wyoming has satisfied
condition "b" as specified in the
Secretary's November 26, 1980,
conditional approval of the Wyoming
program.

2. The Secretary finds that the May 26,
1982, amendment which revises Chapter
II, Section 7 of the Wyoming Rules of
Practice and Procedure and creates a
new Chapter V does not fully satisfy
condition "¢". Condition “c” specifies
that Wyoming must establish
requirements which are consistent with
the Federal regulations at 43 CFR Part 4.
The State's rules, as amended, do not
include provisions comparable to 43
CFR 4.1294, paragraphs (b) and (c).
Hence, a person or a permittee could not
receive an award from the State for
costs and expenses including attorneys’
fees reasonably occurred as a result of
that person's participation in any
administrative proceeding under the
Act. As noted above under
“Supplementary Information" Wyoming,
together with several other western
States, submitted a petition to OSM to
repeal 43 CFR 4.1294(b) as a requirement
of State programs. OSM has not yet
acted on this petition. The Secretary
also has determined that the
amendments submitted by Wyoming are
inconsistent with the Federal
requirements in the following respect.
Under chapter V, Section 2, “Who May
Receive an Award”, Wyoming's rules
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specify that appropriate costs and
expenses including attorneys' fees may
be awarded to the permittee from any
person but only if the Council finds that
“the person knew or should have known
that no violation or imminent hazard
occurred or existed to support the
enforcement action”. The stipulation
that the person may be assessed costs
and expenses if he/she “should have
known" that no violation or imminent
hazard occurred places a greater burden
on a person than the Federal
requirements. 43 CFR 4.1294(d) specifies
that a person may be assessed costs and
expenses only if it is demonstrated that
the person acted in bad faith for the
purpose of harassing or embarrassing
the permittee. Under Wyoming’s rule a
person acting in good faith who initiated
an administrative proceeding to review
an enforcement action could be
assessed costs and expenses upon a
finding that no violation or imminent
hazard had occurred. The Secretary
finds that to be consistent with the
Federal requirements, Wyoming's
program must provide that a person may
be assessed reasonable costs or
expenses only if he/she initiated a
proceeding in bad faith.

Because the material submitted by
Wyoming does not fully satisfy
condition *'¢" and because OSM has not
yet acted on the petition discussed
above which may have a bearing on the
State's satisfaction of this condition, the
Secretary has decided to extend the
deadline for Wyoming to meet condition
“¢" until May 20, 1983. This extension
will allow OSM time to act on the
petition and allow Wyoming time to
submit additional modifications to
correct the deficiencies outlined above.

Public Comment

The public comment period on the
State's request for an extension to meet
condition “c" ended June 25, 1982, and
the comment period on the amendments
submitted by the State on May 26, 1982,
ended August 13, 1982, No comments
were received.

A public hearing scheduled for August
11, 1982, on the proposed program
modifications was cancelled as no one
expressed an interest in presenting
testimony.

Additional Determinations

1. Compliance with the National
Environmental Policy Act. The
Secretary has determined that, pursuant
to Section 702(d) of SMCRA, 30 U.S.C.
1292(d), no environmental impact
statement need be prepared on this
rulemaking.

2. Compliance with the Regulatory
Flexibility Act. The Secretary hereby

determines that this proposed rule will
not have a signficant economic impact
on small entities within the meaning of
the Regulatory Flexibility Act, 5 U.S.C.
601 et seq.

3. Compliance with Executive Order
No. 12291. On August 28, 1981, the Office
of Management and Budget (OMB)
granted the Office of Surface Mining
exemption from Sections 3, 4, 6, and 8 of
Executive Order 12291 for all actions
taken to approve or conditionally
approve State regulatory programs,
actions or amendments, Therefore, a
Regulatory Impact Analysis and
regulatory review by OMB are not
needed for this condition removal and
extension.

4, Concurrence of the Environmental
Protection Agency. On August 23, 1982,
the Environmental Protection Agency
transmitted its written concurrence on
the Secretary's approval of the
amendatory provisions addressed in this
notice.

List of Subjects in 30 CFR Part 950

Coal mining, Intergovernmental
relations, Surface mining, Underground
mining.

Dated: September 20, 1982.

Daniel N. Miller, Jr.,

Assistant Secretary for Energy and Minerals.
PART 950—WYOMING

Accordingly, Part 950 of Title 30 is
amended as set forth herein.

1. 30 CFR 950.10 is amended by
revising it to read as follows:

§950.10 State program approval.

The Wyoming permanent program, as
submitted on August 15, 1970, as
amended October 23, 1979, May 30, 1980,
and August 5, 1980, was approved
effective November 26, 1980. The
amendments to the program submitted
March 26, 1981 and April 8, 1981, were
approved effective February 18, 1982.
The amendment to the program
submitted May 26, 1982, pertaining to
the definition of “toxic materials" is
approved effective September 27, 1982.
Copies of the approved program, as
amended, are available at:

Wyoming Department of Environmental
Quality, Land Quality Division, Hathaway
Building, Cheyenne, Wyoming 82002.

Office of Surface Mining, Room 5315, 1100
“L" Street, N.W., Washington, D.C. 20240,
Telephone: (202) 345-7896.

2. 30 CFR 950.11 is amended by
removing the material and reserving
paragraph (b), and revising paragraph
(c) to read as follows:

§950.11 Terms and conditions of State

program
(b) [Reserved]

(c) On or before May 20, 1983,
Wyoming must establish requirements
which are consistent with the Federal
attorneys’ fees and intervention
regulation in 43 CFR Part 4.

* - - - -

[FR Doc. 82-26508 Filed 9-24-82: 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF TRANSPORTATION
Coast Guard
33 CFR Part 110

[CGD3-80-3A]

Anchorage Grounds, Delaware Bay
and River
AGENCY: Coast Guard, DOT.

ACTION: Interim rule with request for
comments.

. SUMMARY: The Coast Guard is
delegating the authority over operation
of the Delaware Bay and River
Anchorages from Commander, Third
Coast Guard District to the Captain of
the Port, Philadelphia; eliminating
provisions redundant with authority
provided in 33 CFR Part 160;
redesignating Anchorage 2 as a general
anchorage and permitting the handling
of explosives in all general anchorages
except Anchorage 2 by permit from the
Captain of the Port; and eliminating the
requirement for vessels handling
explosives and other dangerous cargo to
display a red light at night. The present
requirements are cumbersome and
inefficient and place unnecessary
burdens on the users of the anchorages.
This change will provide for more
efficient management of the vessels in
the anchorages without reducing the
level of safety.

DATES: Interim rule effective October 27,
1982, comments must be received on or
before November 12, 1982.

ADDRESSES: Comments may be mailed
to Captain Daniel B. Charter Jr., Captain
of the Port, Philadelphia, U.S. Coast
Guard Base, Gloucester City, New
Jersey, 08030.

FOR FURTHER INFORMATION CONTACT:
Captain Daniel B. Charter Jr., Captain of
the Port, Philadelphia, U.S. Coast Guard
Base, Gloucester City, New Jersey 08030
(Tel: 609-456-1370 or 215-923-4320)
between 7:00 AM and 4:30 PM Monday
through Friday, except holidays.
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SUPPLEMENTARY INFORMATION: On June
23, 1980, the Coast Guard published a
notice of proposed rulemaking, Docket
CGD3-80-3A (45 FR 41981). Interested
persons were requested to submit
comments and two comments were
received. No public hearing was held.

Drafting Information: The principal
person involved in drafting this rule is
Captain Daniel B. Charter Jr., Project
Officer, Captain of the Port,
Philadelphia.

Discussion df Comments: One of the
two comments was from a port affairs
spokesman for twenty-one Delaware
Valley civic and trade associations.
These twenty-one associations
represent the vast majority of the public
that will be affected by the rule change
and their views were considered based
on this representation.

Both of the comments agreed with the
proposal to transfer authority over the
operations of the Delaware River and
Bay anchorages from.Commander, Third
Coast Guard District to the Captain of
the Port, Philadelphia. Both also agreed
with elimination of the requirement to
display the red light at anchor and
considered the change a safety
enhancement by eliminating the
possibility for confusing the red light
with a navigation light. No comments
were received on the proposal to
eliminate the requirements redundant
with authority contained in 33 CFR Part
160.

Both comments 6bjected to the
redesignation of Anchorage 1 as an
explosive anchorage and Anchorage 2
as a general anchorage. They indicated
that Anchorage 2 was not an acceptable
general anchorage since it could not
accommodate deep draft vessels (the
primary users of Anchorage 1). Further,
they indicated that Anchorage 1 is
crucial to and an integral part of the
Delaware River navigation system.

The commenter representing the
twenty-one civic and trade associations
indicated loading or discharging of
explosives is a rare circumstance and
that the COTP could make the decision
with respect to anchorage assignment at
the time of application. He also
indicated their belief that the provisions
of the Ports and Waterways Safety Act
provided the necessary authority for the
COTP to follow this practice,

The records at the COTP Office in
Philadelphia were reviewed and it was
found that there were no requests for
explosive handling by vessels at anchor
in the past three years.

“The purpose of the amendment as
expressed in the NPRM was to reduce
the potential hazards caused by the
proximity of a nuclear electric
generating plant to the explosive

anchorage (Anchorage 2). The Coast
Guard agrees with the comment that
anchorage assignments can be
considered at the time an application for
explosive handling is received and
therefore Anchorage 1 will remain as a
general anchorage and Anchorage 2 will
be redesignated as a general anchorage.
The handling of explosives will be
permitted in all general anchorages
except Anchorage 2, on a case-by-case
basis with a permit from the Captain of
the Port as the situation warrants.

One commenter also objected to the
proposal to reduce the size of
Anchorage 1. The purpose of the
reduction in size was to more accurately
reflect the area of usable depth. Since
the pilots are well aware of the water
depths in the area and these are clearly
plotted on the charts, it appears there is
no practical benefit in reducing the size
of the anchorage. Usage will continue to
be limited to areas suitable to the draft
of the vessels involved; therefore, the
present description of the size of
Anchorage 1 is retained at this time.
However, it is the intent of the Coast
Guard to explore better descriptions of
the anchorage boundaries in a future
rulemaking action,

There were no comments on the
proposal to extend to all the general
anchorages of the Delaware River the
COTP authorization to grant permits for
anchoring for periods in excess of 48
hours now limited to Agchorages 15 and
16. This change clarifies the intent of the
permit process.

Finally, the citations for Dangerous
Cargo regulations have been amended in
paragraph 110.157(c). This editorial
change reflects the shift of the
Dangerous Cargo regulations excluding
military explosives from Title 46 Code of
Federal Regulations to Title 49 Code of
Federal Regulations. Additionally, the
term “other dangerous cargo” is being
deleted from the regulations for vessels
carrying and handling explosives
(regulations for explosives anchorage)
since the permit required from the
Captain of the Port only pertains to
explosives.

Summary of Final Evaluation: This
amendment has been evaluated under
Executive Order 12291 and the Coast
Guard has determined that this is not a
major rule. This amendment has also
been evaluated under the Department of
Transportation Order 2100.5, “Policies
and Procedures for Simplification,
Analysis and Review of Regulations™
dated May 22, 1980 and has been
determined to be non-significant, This
amendment is primarily editorial,
updating the regulations to reflect
management practices in existence for
five years, or merely a redelegation of

authority. The impact is considered so
minimal that a regulatory evaluation is
not required.

Likewise it is hereby certified that this
amendment will not have any significant
economic impact on a substantial
number of small entities, as described in
the Regulatory Flexibility Act (Pub. L.
96-354; 5 U.S.C. 601, et seq.). This
certification is made in accordance with
Section 605 of Title 5 of the United
States Code.

List of Subjects in 33 CFR Part 110
Anchorage grounds.

PART 110—ANCHORAGE
REGULATIONS

In consideration of the foregoing, Part
110 of Title 33, Code of Federal .
Regulations is amended as follows:

1. In § 110.157, paragraph (a)(3) is
revised to read as follows:

§ 110.157 Delaware Bay and River.

[a) LS S

(3) Anchorage 2 northwest of Artificial
Island. On the east side of the channel
along Reedy Island Range, bounded as
follows: Beginning at a point bearing
105° from the northernmost point of
Reedy Island, 167 yards easterly of the
east edge of the channel along Reedy
Island Range; thence 105°, 800 yards;
thence 195°, 4,500 yards; thence 285°, 800
yards, to a point (approximately latitude
39°28'58", longitude 75°33'37") opposite
the intersection of Reedy Island and
Baker Ranges; and thence 15°, 4,500
yards, to the point of beginning.

§110.157 [Amended]

2. Section 110.157 is amended by
removing the words *District
Commander” and inserting, in their
place, the words "“Captain of the Port" in
the following places: 33 CFR
110.157(a)(16), (a)(17), (b)(1), (b)(3).
(b)(7).

3. In § 110.157, paragraph (b)(2) is °
revised to read as follows:

§ 110.157 Delaware Bay and River.

* » - . »

(b] * .

(2) No vessel shall occupy any
prescribed anchorage for a longer period
than 48 hours without a permit from the
Captain of the Port. Vessels expecting to
be at anchor for more than 48 hours
shall obtain a permit from the Captain of
the Port for that purpose. No vessel in
such condition that it is likely to sink or
otherwise become a menace or
obstruction to navigation or anchorage
of other vessels shall occupy an
anchorage except in an emergency, and
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then only for such period as may be
permitted by the Captain of the Port.

§ 110.157 [Amended]
4. By removing and reserving
§ 110.157(b)(4).

§ 110.157 [Amended]

5. By removing and reserving
§ 110.157(b)(8).

6. In § 110.157 paragraph (c) is revised
to read as follows:

{c) Regulations for vessels carrying
and handling explosives. (1) All vessels
carrying explosives as defined in and
subject to, Title 46 Code of Federal
Regulations, Part 146, or Title 49 Code of
Federal Regulations, Parts 171-177, or on
which such explosives are to be loaded,
shall obtain a permit from the Captain of
the Port, except as provided in
paragraph (c)(5) of this section. The
maximum amount of explosives for
which a permit is required in 46 CFR
Part 146, and 49 CFR Parts 171-177,
which may be carried or loaded at any
time by a vessel shall not exceed 800
tons, except in cases of great emergency
or by special permit from the Captain of
the Port. This written permit shall be
obtained from the Captain of the Port
before vessels carrying explosives or on
which explosives are to be loaded
within the weight limit specified in
paragraph (c)(1) of this section, may
anchor in any anchorage. Permits will
not be issued for Anchorage 2 under any
circumstances. Such permit may be
revoked at any time. All vessels used in
connection with loading, or unloading
explosives shall carry written permits
from the Captain of the Port, and shall
show such permit whenever required by
him or his representative.

(2) Vessels handling explosives shall
be anchored so as to be at least 2,200
feet from any other vessel, but the
number of vessels which may anchor in
an anchorage at any one time shall be at
the discretien of the Captain of the Port.
This provision is not intended to
prohibit barges or lighters from tying up
alongside the vessels for the transfer of
cargo.

(3) Whenever a vessel or barge not
mechanically self-propelled anchors
while carrying explosives or while
awaiting the loading of explosives, the
Captain of the Port may require the
attendance of a tug upon such vessel or
barge when in his judgment such action
is necessary.

(4) Fishing and navigation are
prohibited within an anchorage
whenever occupied by an anchored
vessel displaying a red flag.

(5) The District Engineer, U.S. Army
Corps of Engineers, may authorize, in

writing, a vessel carrying explosives for
use on river and harbor works or on
other work under Department of the
Army permit, to anchor in or near the
vicinity of such work. The Captain of the
Port will prescribe the conditions under
which explosives shall be stored and
handled in such cases.

(6) Vessels carrying explosives or on
which explosives are to be loaded,
within the weight limit specified in
subparagraph (c)(1) of this paragraph,
shall comply with the general
regulations in paragraph (b) of this
section when applicable.

(7) Nothing in this section shall be

construed as relieving any vessel or the
owner or person-in-charge of any vessel,
and all others concerned, of the duties
and responsibilities imposed upon them
to comply with the regulations governing
the handling, loading or discharging of
explosives entitled “Subchapter C—
Hazardous Materials Regulations” (49
CFR Parts 171 to 177) or “Subchapter
N—Dangerous Cargoes" (46 CFR Part
146).
(Sec. 7, 38 Stat. 1053, as amended (33 U.S.C.
471); Sec. 6(g)(1), Pub. L. 89-870, 80 Stat. 940
(49 U.8.C. 16855(g)(1); 49 CFR 1.46(c)(1): 33 CFR
1.05-1(g)(2); 33 CFR-Part 160))

Dated: August 30, 1382.

W. E, Caldwell,

Commander, Third Coast Guard District,
[FR Doc. 82-26502 Filed 9-24-82; 8:45 am|

BILLING CODE 4910-14-M

POSTAL SERVICE

39 CFR Parts 310 and 320
Enforcement and Suspension of the
Private Express Statutes

AGENCY: Postal Service.
ACTION: Final rule,

SUMMARY: The sole purpose of this final
rule is to revise the Postal Service
regulations which implement the Private
Express Statutes (statutory restrictions
on private carriage of letters) by
removing from the regulations every
reference to 18 U.S.C. 1724 as one of the
Private Express Statutes. Section 1724 of
title 18, United States Code, has had no
relation to the restrictions on the private
carriage of letters since it was amended
in 1951,

EFFECTIVE DATE: October 27, 1982.

FOR FURTHER INFORMATION CONTACT:
Charles D. Hawley, (202) 245-4584.
SUPPLEMENTARY INFORMATION: Prior to
its repeal in 1951, the first paragraph of
section 1724 of title 18, United States
Code, established penalties for failure to
pay postage on, or for unlawful
conveyance of, mail carried to or from

any part of the United States by any
foreign vessel. The Act of Sept. 25, 1951,
ch. 413, 65 Stat. 336, repealed this law as
obsolete and unnecessary because of
the international postal conventions
establishing postal rates and the
requirement by all countries that
postage be prepaid. As currently in
effect, section 1724 contains no language
relevant to the restrictions on the
private carriage of letters. It is,
therefore, no longer appropriate to refer
to it as a Private Express Statute.

Although 39 U.S.C. 410(a) exempts the
Postal Service from the notice and
comment requirements of the
Administrative Procedure Act regarding
proposed rulemaking (5 U.S.C. 553), it is
Postal Service policy to adhere to the
rulemaking provisions when changes in
the Private Express regulations are
made. 39 CFR 310.7. Since, however, this
rule makes no substantive change in the
regulations, notice and an opportunity
for the submission of comments in this
case are deemed unnecessary.
Accordingly, the Postal Service hereby
adopts the following revisions of title 39,
Code of Federal Regulations.

List of Subjects in 38 CFR Parts 310 and
320

Postal Service, Advertising, Computer
technology.

PART 310—ENFORCEMENT OF THE
PRIVATE EXPRESS STATUTES

1. The statement of statutory
authorities immediately following the
table of contents at the head of this Part
is revised to read as follows:

Authority: 39 U.S.C. 401, 404, 601-606; 18
U.S.C. 1693-1699.

2. In § 310.1, paragraph (f) is revised to
read as follows:

§ 310.1 Definitions.

* * - . -

(f) The “Private Express Statutes' are
set forth in 18 U.S.C. 1693-1699 and 39
U.8.C. 601-806 (1970).

PART 320—SUSPENSION OF THE
PRIVATE EXPRESS STATUTES

§320.2 [Amended]

3. In § 320.2, the parenthetical c
immediately following paragraph (c) is
revised to read as follows:

(39 U.S.C. 401, 404, 601-606; 18 U.S.C. 1693~
1699).

§320.3 [Amended]

4. In § 320.3, the final parenthetical
following paragraph (d) is revised to
read as follows:
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(39 U.S.C. 401, 404, 601-606; 18 U.S.C. 1693
1699).
§320.4 [Amended]

5. In § 320.4, the parenthetical at the
end of this section is revised to read as
follows: :

(39 U.S.C. 401, 404, 601-606; 18 U.S.C, 1693~
1699).

§320.5 [Amended]

8. In § 320.5, the parenthetical at the
end of this section is revised to read as
follows: :

(39 U.S.C. 401, 404, 601-806; 18 U.S.C. 1693~
1699).

§320.6 [Amended]

7. In § 320.6, the parenthetical
immediately following paragraph (f) is
revised to read as follows:

(39 U.S.C. 401, 404, 601-606; 18 U.S.C. 1693~
1699).
§320.9 [Amended]

8.In § 320.9, the parenthetical at the
end of this section is revised to read as
follows:

(39 U.S.C. 401, 404, 601-606; 18 U.S.C. 1693~
1699).

(39 US.C. 401)

W. Allen Sanders,

Associate General Counsel, Office of General
Law and Administration.

VR Doc. 82-26503 Filed 9-24-82; 8:45 am|

BILLING CODE 7710-12-M

" GENERAL SERVICES
ADMINISTRATION

41 CFR Ch. 101
[FPMR Amdt. E-252]

Storage and Distribution; Policy on
GSA Self-Service Stores

AGENCY: General Services
Administration.

ACTION: Final rule.

SuMMARY: This regulation provides
policy on GSA self-service stores. The
regulation is necessary to clarify the
purpose and functions of self-service
stores and to provide restrictions on the
use of these stores. The regulation will
provide for more effective control of
purchases in these stores.
EFFECTIVE DATE: September 27, 1982.
FOR FURTHER INFORMATION CONTACT:
General questions: Mr. Robert A.
Renner, Director, Regulations Division
(703-557-7990).

Specific technical questions:"Mr.
James A. Marsden, Acting Director,

Distribution Management Division (703-
557-+7580).

SUPPLEMENTARY INFORMATION: The
General Services Administration has
determined that this rule is not a major
rule for the purposes of Executive Order
12291 of February 17, 1981, because it is
not likely to result in an annual effect on
the economy of $100 million or more; a
major increase in costs to consumers or
others; or significant adverse effects.
The General Services Administration
has based all administrative decisions
underlying this rule on adequate
information concerning the need for, and
consequences of, this rule; has
determined that the potential benefits to
society from this rule outweigh the
potential costs and has maximized the
net benefits; and has chosen the
alternative approach involving the least
net cost to society.

List of Subjects in 41 CFR Part 101-28

Government property management,
Warehouses.

PART 101-28—STORAGE AND
DISTRIBUTION

1. The table of contents for Part 101~
28 is amended by revising Subpart 101~
28.3.

Subpart 101-28.3—Self-Service Stores

Sec.

101-28.300

101-28.301

101-28.302

101-28.303
stores.

101-28.304
criteria.

101-28.304-1 Type of items.

101-28.304-2 Determining items to be
stocked.

101-28.305 Prices of self-service store items.

101-28.305-1 [Removed)

101-28.305-2 [Removed]

101-28.306 Access to and use of self-service
stores.

101-28.308-3 Limitations on use.

101-28.309  The shopping list.

101-28.309-1 Obtaining Standard Form 3146,
GSA Self-Service Store Shopping List/
Sales Slip.

101-28.309-2 Use of the shopping list form.

101-28.309-3 Approving official.

101-28.309-4 Agency reviewing official.

101-28.310 Sensitive items.

101-28.310-1 General.

101-28.310-2 Identification,

101-28.310-3 Control.

Subpart 101-28.3—Self-Service Stores

2. Section 101-28.300 is revised to read
as follows:

§ 101-28.300 Scope of subpart.

This subpart provides policy for the
GSA self-service store program,
including a definition of the program
and policy on item stockage, services

Scope of subpart.

Applicability.

Mission of self-service stores.
Services provided by self-service

Item selection and stock'age

provided, and Federal agency
participation in the program.

3. Section 101-28.301 is revised to read
as follows:

§ 101-28.301 Applicability.

This subpart is applicable to all
activities that are eligible to use self-
service stores. Eligible activities include
executive agencies and elements of the
legislative and judicial branches of the
Government. Agency redistribution
points such as stockrooms, stores, and
depots are not eligible to obtain items
for stock purposes from self-service
stores. Self-service stores are for the
primary use of executive agencies
located within an area which GSA has
determined to be the store market area
for retail quantities of those items
stocked by the store,

4. Section 101-28.302 is revised to read
as follows:

§ 101-28.302 Mission of self-service
stores.

(a) Self-service stores are centralized
retail supply distribution outlets
established and operated by the Ceneral
Services Administration to satisfy smail
repetitive requirements for common-use
expendable items.

(b) The stores are established in areas
with a high concentration of Federal
agencies and Federal employees to
economically, efficiently, and effectively
provide commonly used items needed
for accomplishment of customer agency
missions.

5. Section 101-28.303 is revised to read
as follows:

§ 101-28.303 Services provided by self-
service stores.

The self-service stores provide the
following services:

(a) Self-service shopping;

(b) Opportunity for personal
observation and substitution of items
before purchase;

(¢) Simplified purchase through the
use of a shopping plate rather than a
requisitioning system;

{d) Automated billing;

(e) Assistance in FEDSTRIP
requisitioning; and

(f) Other services (when approved by
the GSA Regional Administrator) such
as delivery or mail order service for
selected items.

6. Section 101-28.304 is revised and
§§101-28.304-1 and 101-28.304-2 are
added as follows:
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§ 101-28.304 Items selection and
stockage criteria.

§ 101-28.304-1 Types of items.

Items stocked in self-service stores
are based on customer requirements for
common-use expendable items. Most
stores stock only administrative-type
items commonly used in Government
offices. However, selected stores stock
janitorial supplies, handtools, and other
industrial-type items when needed to
support official agency requirements. No
store will stock furniture or controlled/
accountable forms. Also, no store will
stock items that are peculiar to a
particular agency unless the items are
commonly used by more than one
shopping plate account within that
agency and an exemption from this
restriction has been obtained from the
responsible GSA Reglonal
Administrator.

§ 101-28.304-2 Determining items to be
stocked.

(a) GSA regional offices will canvass
customer agencies periodically to
identify items for which there is an
official need. Items identified as
satisfying an official need will be
stocked in self-service stores.

(b) Customers may request that
specific Federal Supply Schedule items
be stocked. The requests must be
written and addressed to the
responsible GSA Regional
Administrator, The request shall be
signed by a customer agency official at a
level of responsibility acceptable to the
responsible GSA Regional
Administrator. The requests shall
indicate the estimated monthly usage of
the item. Requests will be evaluated and
. agencies nofified of the results of the
evaluation.

7. Section 101-28.305 is revised to read
as follows:

§ 101-28.305 Prices of self-service store
items.

Items stocked in self-service stores
that are obtained from GSA wholesale
supply distribution facilities (depots)
will carry thé price in effect at the time
of shipment from the facilities. (This
price is normally the price shown in the
GSA supply catalog. However, because
catalog prices are subject to change
without notice, due to pricing analyses,
price reductions, etc., the price charged
by self-service stores for a particular
item may not be the same as the price
shown in the current catalog or latest
price supplement.) Items stocked in self-
service stores that are not available
from GSA wholesale supply distribution
facilities but are obtained from other
Government supply sources or

commercial sources will be priced at the
invoice cost.

8. Sections 101-28.305-1 and 101-
28.305-2 are removed as follows:

§ 101-28.305-1 [Removed]

§ 101-28.305-2 [Removed]

9. Section 101-28.306 is revised to read
as follows:

§ 101-28.306 Access to and use of self-
service stores.

(a) Customer access to and use of self-
service stores is restricted to shoppers
with a valid shopping plate (see § 101-
28.308) and completed shopping list/
sales slip (see § 101-28.309). The
customer also shall possess personal
identification for positive identification
by the store staff. Customers known by
the store staff to be official
representatives of using agencies may
be penmtted entry to self-service stores
without prior examination of these
documents, but those customers shall
have these documents in their
possession while in a store for
presentation upon request by the store
staff. GSA officials, judges, Members of
Congress, heads of Federal agencies,
and other high ranking officials who
have prior approval from the Assistant
Regional Administrator for personal
property may be permitted entry to self-
service stores by presenting some valid
means of personal identification.
However, no transactions will be
consummated without a valid shopping
plate and a properly completed
Standard Form 3146, GSA Seli-Service
Store Shopping List/Sales Slip.

(b) More than one person per
shopping list may be permitted access to
a self-service store when the store staff
determines that additional personnel are
needed to assist with shopping.

(c) Vendors, suppliers, and others
from the private sector are not
authorized access to self-service stores
unless by written approval of the
appropriate GSA Regional
Administrator or his or her designee.

10. Section 101-28.308-3 is revised to
read as follows:

§ 101-28.308-3 Limitations on use.

(a) Agencies shall establish internal
confrols to ensure that the use of
shopping plates by the agency or other
officially authorized activities are
limited to the purchase of items for
official Government business. The
controls shall include written
instructions that contain a statement
prohibiting the use of shopping plates in
acquiring items for other than
Government business.

(b) Members of Congress, except for
the Delegate of the District of Columbia,

should limit the use of their shopping
plates to self-service stores located
outside of the District of Columbia. The
Delegate of the District of Columbia may
use a shopping plate to obtain office
supplies for the use of his or her district
offices from self-service stores located
in the District of Columbia. Office
supplies needed by Members of
Congress for use in the District of
Columbia and supplies needed by the
Delegate of the District of Columbia for
use in his or her office in the House
Office Building should be obtained from
the Senate and House of
Representatives supply rooms, as
appropriate.

11. Sections 101-28.309, 10]-28 309-1,
101-28.309-2, 101-28.309-3, and 101~
28.309-4 are added as follows:

§ 101-28.309 The shopping list.

§ 101-28.309-1 Obtaining Standard Form
3146, GSA Self-Service Store Shopping
List/Sales Slip.

Agencies may obtain copies of
Standard Form 3146 by ordering through
FEDSTRIP/MILSTRIP or by including
the required quantities on a Standard
Form 3146 signed by an agency
approving official for self-service store
purchases. The national stock number of
the form is 7540-01-127-4195.

§ 101-28.309-2 Use of the shopping list
form.

A completed Standard Form 3146 is
required for access to and for making
purchases in all self-service stores,
except as indicated in § 101-28.306.
Standard Form 3146 also serves as
evidence of receipt of merchandise
purchased. Instructions on the reverse of
Standard Form 3146 include
requirements for the use of stores,
completion and distribution of the form,
item substitutions and additions, and
handling of sensitive items, Standard
Form 3146 must be completed and
approved in accordance with the
instructions before shopping in the
stores. Copies of the form will be
distributed to the shopper, the
designated agency reviewing official,
and, for transactions requiring manual
billing, the applicable GSA finance
center. The shopper may substitute
similar items for items which are out of
stock, However, the shopper may add
items only if the approving official has
not included the words "LAST ITEM”
and a diagonal line through unused
spaces below the last item listed on the
form. Sensitive items (see § 101-28.310)
may not be added or acquired as
substitutes for out of stock items.
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§ 101-28.309-3 Approving official,

Designation of the approving official
is the responsibility of the agency or
activity using self-service stores. The
signature of an approving official on
Standard Form 3146 provides
authorization for access to a self-service
store and purchase of items listed. Self-
service store personnel are not required
to verify the names of approving
officials.

§ 101-28.309-4 Agency reviewing official.

An official, other than the approving
official, shall be designated by the
purchaser's organization to review the
purchases authorized by the approving
official. The title of the reviewing
official and other identifying
information, such as the mailing address
and the six-digit number in the upper
right corner of each shopping plate
assigned the reviewing official, should
be submitted to the appropriate
Assistant Regional Administrator for
personal property. Copy 3 of all
consummated Standard Forms 3146 will
be furnished to the designated agency
reviewing official at least once each
month. Agency reviewing officials are
responsible for examining purchases as
recorded on Standard Form 3146 and for
discipline concerning the use of self-
service stores.

12. Sections 101-28.310, 101-28.310-1,
101-28.310-2, 101-28.310-3 are added to
read as follows:

§101-28.310 Sensitive items,

§101-28.310-1 General.

Every item stocked in self-service
stores may be considered sensitive to
some degree, based upon standard
criteria factors such as propensity for
personal use; the potential for
embarrassment to GSA and customer
agencies; the level of customer
complaints; and control as an
accountable item of personal property.
Self-service store merchandise having
these factors to a high degree will be
identified as “sensitive items" to help
ensure that they are obtained only to
satisfy real needs of agencies and are
consumed in official use.

§101-28.310-2 Identification.

Sensitive items stocked in self-service
stores will be identified by each GSA
region and posted in the stores to help
ensure that agencies are aware that the
items are subject to abuse. Sensitive
items include such supplies as:

(a) Photographic supplies;

[b) Styrofoam cups;

(c) Aspirin;

(d) Facial tissues;

(e) Deodorizers; and

(f) Leather goods; e.g., portfolios,
briefcases, and navigator cases. Each
GSA region may identify items to add to
the above list based upon the standard
criteria factors listed in § 101-28.310-1.

§ 101-28.310-3 Control.

(a) Sensitive items purchased in self-
service stores will be identified on
Standard Form 3146, GSA Self-Service
Store Shopping List/Sales Slip, with a
checkmark by store personnel in the
Sensitive Item Block on the front of the
form. These checkmarks are made to
assist customer agencies with internal
review and control of sensitive item
purchases.

(b) Additional controls of sensitive
items may include the display of
sensitive items in single units to be
made available to customers only upon
request to store personnel and the
imprinting of copies of sales slips with a
highly visible cautionary statement,
such as “This sale contains sensitive
items."”

(Sec. 205(c), 63 Stat. 390; 40 U.S.C. 486(c))
Dated: September 7, 1982.

Ray Kline,

Acting Administrator of General Services.

[FR Doc. 82-26507 F'led 8-24-82; 8:45 am]

BILLING CODE 6820-24-M

41 CFR Part 5-10

[APD 2800.2 CHGE 26] »
Bonds and Insurance; Revision of
Policies and Procedures

Revision of Policies and Procedures

AGENCY: General Services
Administration.

ACTION: Final rule.

SUMMARY: The General Services
Administration Procurement
Regulations, Chapter 5, are amended to
revise policies and procedures regarding
bonds and insurance. The dollar amount
at which contracts are subject to Miller
Act bonds is raised from $2,000 to
$25,000 in accordance with Pub. L. 95—
585, November 2, 1978. Policies and
procedures regarding the use of
individual sureties are amended to
reflect the findings of Comptroller
General Decision No. B~203608, June 15,
1982, which stated that matters
concerning an individual surety’s
financial responsibility are matters of
responsibility rather than
responsiveness. The intended effect of
this revision is to improve the
procurement system.

EFFECTIVE DATE: October 4, 1982,

FOR FURTHER INFORMATION CONTACT:
Mr. Philip G. Read, Director, Office of

Federal Procurement Regulations, Office
of Acquisition Policy, (202-523-4755).

List of Subjects in 41 CFR Part 5-10
Government procurement, Bonds and
insurance.

PART 5-10—BONDS AND INSURANCE

1. The table of contents for Subpart 5-
10, is revised by adding the following six
entries:

Sec.

5-10.103-1
5-10.103-2

Policy on use.

Amount required.

5-10.104-2 Building service contracts.

5-10.105-2 Building service contracts.

5-10.109 Execution and administration of

bonds.

5-10.150 Solicitation provisions.
Authority: (Sec. 205(c), 63 Stat. 390; (40

U.S.C, 486(c))).

2. The contents of Part 5-10, Bonds
and Insurance, is revised by removing
the following entries:

Sec,
5-10.103-3 Invitation for bids revision.

, 5-10.150 Bid guarantees and bonds, when

unit prices are required.

3. Subpart 5-10-1, Bonds, is revised to
read as follows:

Subpart 5-10.1—Bonds

§ 5-10.103 Bid guarantees.

This section authorizes certain actions
when determined to be in the best
interest of the Government. Each
determination shall be supported by an
explicit statement of the reasons which
constitute the basis for the
determination.

§ 5-10.103-1 Policy on use.

(a) Construction contracts—{1) Bid
guarantees. (i) Bid guarantees shall be
required for all construction, alteration
and repair contracts, awarded by SBA
under Section 8(a) of the Small Business
Act, amounting to $25,000 or more when
performance and/or payment bonds are
required. (See §§ 1-10.104 and 1-10.105.)

(ii) Bid guarantees for all other
construction, alteration and repair
contracts shall be in accordance with
§ 1-10.103.

(2) Waiver of bonding requirements,
Bonding requirements for 8(a) contracts
may be waived as provided by the Small
Business Act and the regulations of the
Small Business Administration (SBA)
(13 CFR 124.1-5). However, the use of
this authority is tightly circumscribed,
and it is the intent of Congress that the
waiver authority be used sparingly.

(b) Building service contracts. Bid
guarantees shall be required for building
service contracts in excess of $10,000
when it has been determined that a
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performance bond is essential to the
best interests of the Government as
provided in § 5-10.104-2,

(c) A/l other contracts. Refer to § 1-
10.103 for guidance on the use of bid
guarantees for all other contracts not
covered by (a) and (b) of this section.

§ 5-10.103-2 Amount required.

When a bid guarantee is required, a
provision shall be included in the
solicitation that clearly sets forth the
amount of bid guarantee to be furnished.
Solicitation provisions are prescribed in
§ 5-10.150 for this purpose.

§ 5-10.104 Performance bonds.

§ 5-10.104-1 Construction contracts.

(a) Performance bonds. (1)
Performance bonds, as required by the
Miller Act (40 U.S.C. 270a-270e), shall be
provided in connection with all
construction contracts (including 8(a)
contracts awarded by SBA) which
exceed $25,000, in accordance with § 1-
10.104-1.

{2) Performance bonds may be
required for construction contracts
which are less than $25,000 when it is
determined in writing at a level above
the contracting officer that such a
requirement is in the best interest of the
Government.

[b) Clause requirement. The
requirement for furnishing a bid
guarantee and performance and
payment bonds prescribed in the
provision “Bid Guarantee and Bonds" in
§ 5-10.150(a) shall be set forth in the
Special Conditions of the solicitation
document.

§ 5-10.104-2 Other than construction
contracts—Bullding service contracts.

(a) Performance bonds shall not be
required for other than construction
contracts except when it is in the best
interests of the Government. (See § 1-
10.104-2.) ‘

(b) Performance bonds may be
required on a case-by-case basis for
building service contracts in excess of
$10,000, when it is determined in writing
+ and reviewed at a level above the
contracting officer that it is essential to
the best interest of the Government.
They shall not be used as a substitute
for a determination of responsibility.

(c) Performance bonds shall not be
required for contracts awarded under
Section 8(a) of the Small Business Act,
or contracts awarded to workshops for
the blind or other severely handicapped
under the Wagner-O'Day Act.

(d) The requirement for furnishing a
performance bond for building service
contracts in excess of $10,000 shall be
set forth in the solicitation document as
prescribed in § 5-10.150(b)(2).

§ 5-10.105 Payment bonds.

§ 5-10.105-1 Construction contracts.

(a) Payment bonds shall be required,
as provided by the Miller Act in
connection with any construction
contracts (including 8(a) contracts
awarded by SBA) exceeding $25,000 in
amount, except as provided in § 1-
10.105-1. Payment bonds may be
required for construction contracts
which are less than $25,000 only when it
is determined in writing at a level above
the contracting officer that such a
requirement is in the best interest of the
Government.

(b) The payment bond requirement
prescribed in § 5-10.150(a) for
construction contracts shall be set forth
in the Special Conditions of the
solicitation document.

§ 5-10.105-2 Other than construction
contracts.

Payment bonds shall not be required
for building service contracts.

§5-10.109 Execution and administration
of bonds.

(a) Bid guarantees, other than bid
bonds, shall be returned to unsuccessful
bidders as soon as an award has been
made.

(b) A bid guarantee, other than a bid
bond, submitted by a successful bidder,
shall be retained until the bidder has
executed all contractual documents as
may be required and has submitted
acceptable payment and performance
bonds, if required.

§5-10.150 Solicitation provisions.

(a) Construction contracts. When
bonds are required under §§ 5-10.103, 5~
10.104 and 5-10.105, the following
provision shall be included in the
Special Conditions of the solicitation
documents:

Bid Guarantee and Bonds

A bid guarantee is required as provided in
Standard Form 20, Invitation for Bids
(Construction Contracts).

(a) If the contract price is more than
$25,000, the bidder shall furnish a
performance bond in a penal amount of 100
percent of the contract price, and payment
bond in a penal amount as follows:

(1) Fifty percent of the contract price if the
contract price is more than $25,000 but not
more than $1,000,000:

(2) Forty percent of the contract price if the
contract price is more than $1,000,000, but not
more than $5,000,000; if the contract price is
over $5,000,000, then forty percent of the
contract price or $2,500,000, whichever is less.

(b) If bids on one or more alternate and/or
unit price bids were accepted in awarding the
contract, the term “contract price" as used
above shall mean the aggregate of the lump
sum amount plus the product of each unit
price accepted multiplied by the applicable

number of units specified in the bid form,
plus or minus such alternate bids as were
accepted.

{c) Performance and payment bonds shall
be submitted within the time specified on the
reverse side of Standard Form 21, Bid Form,
for this contract. -

(d) The bidder shall not lose the right to
receive any payment due or to become due
under the contract unless and until the surety
has made payment in settlement of claims by
suppliers of labor or material in accordance
with the requirements of the surety’s
undertaking under the payment or
performance bond and has notified the
Contracting Officer of the claims and amount
s0 paid.

{End of provision)

(b) Building service contracts. (1)
When it has been determined that a
performance bond is required, the bid
guarantee statement required by § 1-
10.103-3(a)(1) shall, except as otherwise
provided in this § 5-10.150, be as
follows:

Bid Guarantee

(Applicable to bids in excess of $10,000.)
The bid guarantee shall be in the amount of
20 percent of the bid price for the term of the
contract or $3,000,000, whichever is less, -
(End of Statement)

(i) Whenever one or more unit prices
are required for work included in the
contract, the bid guarantee requirement
set forth in subparagraph (1) of this § 5-
10.150(b) shall be modified by adding
the following sentence:

For bid guarantee purposes the
“amount of the bid" shall be deemed to
be the aggregate of each unit price bid
multiplied by the applicable number of
units shown on the bid form orin the
method of award formula. f

(ii) In special cases the foregoing shall
be modified as necessary to make clear
to bidders that the guarantee must cover
the maximum amount of the work that
might be included in an award.

(iii) The provision in § 1-10.103-3(a)(2)
also shall be included.

(2) A provision which requires bidders
to furnish performance bonds for
building service contracts in excess of
$10,000 shall be included in solicitation
documents, as follows:

Performance bond

(a) The offeror to whom the award is made
shall furnish a performance bond for the
protection of the Government in an amount
equalto  percent of the contract price for
the term of the contract, within 15 calendar
days after the prescribed form is presented
for signature. The period of time for
furnishing the performance bond may be
extended for 10 calendar days, if fully
justified in the opinion of the contracting
officer, and if the request for the extension is
received or confirmed in writing within the
original 15 calendar day period.
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(b) The performance bond shall be a firm
commitment, supported by corporate sureties
whose names appear on the list contained in
Treasury Department Circular 570, individual
sureties, or by other acceptable security such
as postal money order, certified check,
cashiers check, irrevocable letter of credit or,
in accordance with Treasury Department
regulations, certain bonds or notes of the
United States,

(End of Provision)

(3) The percentage amount to be
inserted in the blank space in the above
clause shall be from 10 percent to 50
percent of the total value of the contract
for the term of the contract. The
contracting officer shall consider the
circumstances and determine the
amount of the performance bond on a
case-by-case basis.

§5-10.151 Acceptability of bonds and
sureties.

(a) Upon receipt of a required bond,
the contracting officer shall determine
whether the bond and the surety are
acceptable. (See § 1-10.103-4 regarding
failure to submit proper bid guarantee.)
If the acceptability of a bond involves a
question as to its validity, the
contracting officer shall refer the matter
to legal counsel. For any question other
than validity, the contracting officer
shall refer the bond and such questions
to the financial management office. The
office shall examine the bond and
promptly inform the contracting officer
regarding its acceptability.

(b) Corporate surety bonds must be
manually signed by the Attorney-in-Fact
or officer of the surety company. The
corporate seal of the surety company
must be affixed. Copies of the powers of
attorney from the surety company
authorizing the Attorney-in-Fact to
execute bonds may be requested by the
contracting officer.

{c) Questions concerning an
individual surety's financial
acceptability are matters of
responsibility rather than
responsiveness (Comptroller General
Decision File No. B-203608, June 15,
1962).

(d) When the bond or surety is not
acceptable, the bid guarantee, other
than a bond, shall be returned to the
bidder. The Contracting officer shall
provide the offeror with an explanation
as to why the bond or surety is not
acceptable.

(e) When a contracting officer has
verified the acceptability of the surety
on a bond, he shall so certify by placing
the words "Acceptability of Bond
Verified," with his signature
immediately thereunder, on the bond or
on a properly identified attachment. The
bond shall be retained with the original

of the contract. The contracting officer
shall notify the contractor that the
bond(s) have been accepted.

Dated; September 3, 1982,

Philip G. Read,

Acting Assistant Administrator for
Acquisition Policy.

[FR Doc. 8228498 Filed 8-24-82; 8:45 am|
BILLING CODE 6820-81-M

DEPARTMENT OF THE INTERIOR
Office of the Secretary
43 CFR Part 20

Employee Responsibilities and
Conduct; Corrections and Amendment

AGENCY: Department of the Interior.

AcTION: Final rule, correction and
amendment.

SUMMARY: This notice contains
corrections to the final rules governing
Employee Responsibilities and Conduct
published on December 1, 1981 (46 FR
58420).

In addition, this notice incorporates a
September 9, 1982, decision by the
Under Secretary to apply to employees
of the Minerals Management Service
restrictions on ownership of interests in
Federal Lands. The restrictions being
incorporated are similar to restrictions
to which Minerals Management Service
employees were subject in the bureaus
and offices from which they were
transferred when the Minerals
Management Service was created.
EFFECTIVE DATE: September 30, 1982.
FOR FURTHER INFORMATION CONTACT:
Mr. Gabriele ]. Paone or Mr, Mason
Tsai, Department Ethics Office, U.S.
Department of the Interior, Washington,
D.C. 20240, (202) 343-3932.
SUPPLEMENTARY INFORMATION: This
document corrects typographical and
grammatical errors, and incorporates
format changes in the text. Language is
also added to specific provisions to
better explain their meaning. Some of
the corrections to specific provisions are
based on administrative problems
discovered while enforcing the current
regulations. The corrections being made
do not change the effect of the current
regulations or of the statutes cited in the
current regulations.

On September 8, 1982, the Under
Secretary decided to extend the U.S.
Geological Survey statutory provisions
of 43 U.S.C. 31(a) to the Director and all
employees in the Minerals Management
Service. This policy decision is
implemented in this final rule by
additions incorporated into §§ 20.735-
22(c)(83), 20.735-24 and 20.735.36. The

vast majority of employees in the
Minerals Management Service were
subject to either this statutory provision
or to similar statutory or regulatory
provisions in organizations that were
transferred to the Minerals Management
Service. Therefore, there will be no
significant effect resulting from the
adoption of this policy.

The Department of the Interior has
determined that this document is not a
major rule under E.O. 12291 and certifies
that this document will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et 5eq.).

This rule does not contain information
collection requirements which require
approval by the Office of Management
and Budget under 44 U.S.C. 3501 et seq.

The primary authors of this final rule
are Gabriele J. Paone, Deputy Agency
Ethics Official and Mason Tsai,
Assistant Agency Ethics Official.

The Administrative Procedure Act
excepts from its notice-and-comment
requirements, rules related to agency
management or personnel. While it is
the policy of the Department of the
Interior to nonetheless consider
soliciting public comment on such rules,
it has been determined that public
comment on this rule is unnecessary
because the amendments made are
either minor and clarifying or do not
impose obligations on Department
employees to which they have not
previously been subject.

Good cause for making this rule
effective on September 30, 1982, rather
than 30 days from the date of
publication, exists because Title 43 of
the Code of Federal Regulations is
updated annually as of October 1 and
the corrections and additions made in
this rule are necessary to assure that the
codified version of the Department's
Employee Responsibilities and Conduct
rules is current and accurate.

List of Subjects in 43 CFR Part 20
Conflicts of interest, Government

employees.
Dated: September 21, 1982,

Donald P. Hodel,

Acting Secretary of the Interior.
Accordingly, the Department of the

Interior makes the following corrections
and additions to 43 CFR Part 20:

PART 20—EMPLOYEE
RESPONSIBILITIES AND CONDUCT
§20.735-1 [Corrected)

1. Correct § 20.735-1(a)(9) to read: “(9)
‘Designated Agency Ethics Official'
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means the Principal Deputy Assistant
Secretary—Policy, Budget and
Administration. In accordance with the
rules in 5 CFR 738.202(b), the Deputy
Agency Ethics Official shall serve as
alternate agency ethics official.”

2. Correct § 20.735-1(a)(10) to read
*(10) *Ethics Counselor’ means the head
of each bureau, as that term is defined
in paragraph (3) above, except that the
Assistant Secretary—Policy, Budget and
Administration is the Ethics Counselor
for employees in the Office of the
Secretary and other offices for which
personnel services are provided by the
Division of Personnel Services, Office of
Administrative Services."

3. Correct § 20.735-1(a)(11) to read:
"“(11) '‘Deputy Ethics Counselor’ means
the bureaun personnel officer or other
qualified headquarters employee who
has been delegated responsibility for the
operational duties of the Ethics
Counselor for that bureau. The Director,
Office of Administrative Services is the
Deputy Ethics Counselor for employees
in the Office of the Secretary and other
offices for which personnel services are
provided by that Office."”

4. Add a new § 20.735-1(a)(186) to read:
*(16) 'Office of Personnel’ means the
Departmental Office of Personnel within
the Department of the Interior, as
distinguished from the Office of
Personnel Management (formerly called
the Civil Service Commission) and from
personnel offices in each bureau within
the Department of the Interior.”

§ 20.735-2 [Corrected]

5. Add a new § 20.735-2(h)(4) to read:
“(4)(i) Special codes of conduct have
been approved in accordance with
§ 20.735-2(h) for three groups of
employees:

*{A) Bureau of Land Management Fire
Management Teams—approved January
16, 1981.

*(B) Minerals Management Service
Employees—approved January 22, 1982,

“(C) Office of Inspector General
Auditors and Investigators—approved
July 16, 1982.

“(ii) Special codes are effective when
signed by the Designated Agency Ethics
Official and a representative of the
Office of Personnel and the Office of the
Solicitor. The listing of codes adopted
will be revised when revisions are made
to 43 CFR Part 20. Copies of these codes
may be obtained from the Department's
Designated Agency Ethics Official or the
Bureau Ethics Counselor for the bureau
involved.”

§20.735-7 [Corrected]

6. Correct § 20.735-7(b)(2)(iv) to read:
*(iv) Suitable mementos or awards of

nominal value for a meritorious public
contribution or achievement.”

§ 20.735-8 [Corrected]

7. In § 20.735-9(b)(2), replace the
words “Department of* with
"Department for".

8. Correct § 20.735-11(b)(4) to read:
“(4) An employee is prohibited from
accepling any honorarium of more than
$2,000 (excluding amounts accepted for
actual travel and subsistance expenses
for such employee and his or her spouse
or an aide to such employee, and
excluding amounts paid or incurred for
any agent's fees or commissions) for
each appearance, speech or article (2
U.S.C. 441(i})."

§20.735-12 [Corrected]

9. Correct § 20.735-12(c)(1) to read:
“(1) An employee may employ or -
appoint relatives to meet emergency
needs without regard to the restrictions
in 5 U.S.C. 3110 and this part.
Appointments under these conditions
are temporary not to exceed 1 month,
but may be extended for a second
month if the emergency needs still exist
(refer to 5 CFR 310.202). Emergency
needs means a national emergency as
defined in the Federal Personnel Manual
and includes emergencies posing
immediate threat to life or property.
Exceptions may also be made in
situations involving special scientific
needs, isolated field stations or
locations where there is a shortage of
quarters. In regard to summer
employees, refer to current Department
directives.”

§20.735-13 [Corrected])

10. In § 20.735-13{b)(1), correct the last
phrase “. . . make judgments which may
affect those. . .” toread *. . . make
judgments which substantially afiect
those persons or organizations.”

§ 20.735-14 [Corrected]

11. In § 20.735-14(a)(2) the first two
words, “Permissible activities” should
be italicized.

12. In § 20.735-14(a)(3) the first two
words, “Prohibited activities” should be
italicized.

13. Correct § 20.735-14(a)(3)(ii) to
read: “(ii) Serving as an officer of a
political party, a member of a National,
State or local committee of a political
party, an officer or member of a
committee of a partisan political club,
an officer in a Political Action
Committee, or being a candidate for any
of these positions. With respect to
membership in Political Action
Committees employees should obtain
guidance from their ethics counselor;”

§ 20.735-17 [Corrected]

14. Correct that last sentence in
§ 20.735-17(p) to read:
“Notwithstanding this paragraph,
employees who are not on official duty
may carry firearms on Departmental
lands under the same conditions and in
accordance with procedures and
authorizations established for members
of the general public.”

§ 20.735-20 [Corrected]

15. Correct the list of offices in
§ 20.735-20(c) by making two changes:

a. Replace "All Assistant Secretary
Immediate Offices” with “All Assistant
Secretary Immediate Offices including
Bureau and Office Directors”.

b. Remove “Outer Continental Shelf
Program Coordination.”

§ 20.735-21 [Corrected]

16. Correct § 20.735-21(b)(3) to read:
"(3) Direct interest' means any
ownership or part ownership by an
employee in his or her own name of
lands, stocks, bonds, or other holdings.
Direct interest also includes: (i)
Membership or outside employment in a
firm and (ii) Gwnership of stock or other
securities in a corporation which has,
direetly or through a subsidiary,
business related to the employee's
duties.”

17. Correct § 20.735-21(b)(4) to read:
"{4) ‘Indirect interest' means any
ownership or part ownership of a
financial interest by an employee in the
name of another where the employee
still reaps the benefits. Indirect interests
includes: (i) Partnership agreements, [ii)
Sole proprietary or personal
relationships where the employee still
reaps the benefits, (iii) Substantial
holdings of a spouse or dependent child,
and (iv) For Executive Order 11222
restrictions, the substantial holdings of
other relatives who live in the
employee’s personal residence.”

18. On the first line of § 20.735-
21(b)(5), correct the term “Substantially”
which is being defined, to read
“Substantially or Substantial”

§20.735-22 [Corrected]

19. In § 20.735-22(b)(3), remove
“proscribed by" and insert “prohibited
by the statutes described in".

20. Correct § 20.735-22(c)(3) to read:
“(3) The Director and members of the
Geological Survey shall have no
personal or private interests in the lands
or mineral wealth of the region under
survey, and shall execute no surveys or
examinations for private parties or
corporations. Members of the
Geological Survey are prohibited from
holding any personal or private direct
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interest in lands whose title is in the
United States. They are also prohibited
from holding personal or private direct
interests in the mineral wealth of such
lands (43 U.S.C. 32(a)). These statutory
restrictions are by this sentence,
extended to the Director and all .
members of the Minerals Management
Service. Refer to § 20.735-24 for
prohibitions on interests in Federal
lands and resources by employees of the
Department generally.”

§20.735-23 [Corrected]

21, Correct § 20,735~23(b)(3) to read:
“(3) Outside work or other cutside
activity not compatible with the full and
proper discharge of the duties and
responsibilities of a regular or special
government employee is prohibited.
Incompatible activities include but are
not limited to: (i) outside work which
tends to impair the employee's mental or
physical capacity to perform his or her
Government duties and responsibilities
in an acceptable manner;

“(ii) any work assignment or
employment affiliation which might
encourage on the part of members of the
general public a reasonable belief of a
conflict of interest. In this connection, it
is not necessary that there be an actual
conflict of interest before applying this
policy. The fact that the general public
could logically perceive a conflict of
interest is sufficient for a determination
that the work or activitwbe prohibited.”

§ 20.735-23 [Corrected]

22. Clause (ii) of the Note after
§ 20.735~-23(c)(1)(vi) is corrected to read:

“(ii) create a substantial appearance of

conflict of interest with the employee's
official government duties."

23. Correct the first sentence of
§ 20.735-23(g)(3) to read: “Each report
shall be reviewed by the employee’s
supervisor and a determination shall be
made by the supervisor whether there is
compliance with the prohibitions of this
section and of §§ 20.735-6 and 20.735-22
of this part.”

24, Correct § 20.735-23(g)(3)(ii), to
read: “(ii) Take remedial action to
correct any situations which violate the
prohibitions in this section or in
§§ 20.735-6 and 20.735-22 of this part.”

§20.735-24 [Corrected]

25. Correct § 20.735-24(a)(3) to read:
“(3) ‘Direct interest in federal lands'
means any employee ownership or part
ownership in federal lands or any
participation in the earnings therefrom,
or the right to occupy or use the property
or to take any benefits therefrom, based
upon a contract, grant, lease, permit,
easement, rental agreement, or

application. Direct interest in federal
lands includes:

“(i) Membership or outside
employment in a firm which has
interests in federal lands, and

“(ii) Ownership of stock or other
securities in a corporation which has an
interest in federal lands directly or
through a subsidiary."

26. Correct § 20.735-24(a)(4) to read:
“(4) 'Indirect interest in federal lands’
means any ownership or part ownership
of an interest in federal lands by an
employee in the name of another where
the employee still reaps the benefits.
Indirect interest in federal lands also
includes:

“(i) holdings in land, mineral rights,
grazing rights or livestock which in any
manner is connected with or involves
the substantial use of the resources or
facilities of the federal lands, and

“(ii) substantial holdings of a spouse
or dependent child."

*27. Revise § 20.735-24(b)(1) to read:
‘(1) The Director and members of the
U.S. Geological Survey, Bureau of Land
Management and of the Minerals
Management Service are prohibited

m:

(i) Voluntarily acquiring a direct or
indirect interest in federal lands; or

“(ii) Retaining a direct interest in
federal lands acquired voluntarily or by
any other method, before or during
employment by the Department.”

28. Correct § 20.735-24(b)(2)(ii) to
read: “(ii} Retaining a direct interest in
federal lands acquired voluntarily or by
any other method before or during
employment by the Department. Refer to
§ 20.735-20(c) for the definition of Office
of the Secretary and other Departmental
offices.”

29. In § 20.735-24(d)(2), correct the last
phrase in the sentence to read, “. . .
provided that such an individual shall
not acquire any additional interest in
federal lands during employment.”

30. Add § 20.735-24(d)(5) to read: “(5)
Employees in Indian Affairs are not
prohibited by the provisions of this
section from acquiring or retaining
interests in federal lands controlled by
the Department for the benefit of
Indians and Alaska Natives provided
such interests are otherwise legal.”

31. Correct § 20.735-24(e)(1) to read:
(1) The Designated Agency Ethics
Official may approve the retention of an
interest in federal lands for employees
identified in § 20.735-24(b) when there is
little or no relationship between the
employee's functions or duties and the
particular interest in federal lands, and:
(i) The employee, or the spouse or
dependent child of the employee,
acquired such an interest by gift, devise,
bequest, or operation of law, or

*(ii) The employee or the spouse or
dependent child of the employee,
acquired such an interest prior to the
time the employee entered on duty in
the Department, or

“(iii) In the case of stock or securities
traded on the open market, divestiture
would constitute a financial hardship, or

(iv) The employee, or the spouse or
dependent child of the employee
acquired such an interest through a pre-
existing trust or inherited trust (not
established by themselves) provided,
the employee has no control over its
management or assets.”

§ 20.735-27 [Corrected]

32. Correct § 20.735-27(a)(1) to read
*(1) 'Direct interest in Mining Activities'
means any employee ownership or part
ownership in mining activities or any
participation in the earnings therefrom,
or the right to take any benefits
therefrom, based upon a contract, grant,
lease, permit, easement, rental
agreement, or application. Direct
interest in mining activities includes:

*“(i) Membership or outside
employment in a firm which has
interests in mining activities, and

“(ii) Ownership of stock or other
securities in a corporation which has an
interest in mining activities directly or
through a subsidiary."

33. Correct § 20.735-27(a)(2) to read:
*(2) ‘Indirect interest in mining
activities' means any ownership or part
ownership of an interest in mining
activities by an employee in the name of
another where the employee still reaps
the benefits. An indirect interest in
mining activities also includes:

“(i) holdings in land, mineral rights, or
other rights which in any manner are
connected with mining activities, and

“(ii) substantial holdings of a spouse
or dependent child.

“Refer to Note § 20.735-21(b)(4) for
examples of the kinds of interests that
are not covered."

34. Remove the last sentence from
§ 20.735-27(b)(4).

35. Correct § 20.735-27(e)(1) to read:
(1) The Designated Agency Ethics
Official may approve the retention of an
interest in mining activities for
employees identified in § 20.735-27(b)
when there is little or no relationship
between the employee’s functions or
duties and the particular interest in
mining activities, and (i) The employee,
or the spouse or dependent child of the
employee acquired such an interest by
gift, devise, bequest, or operation of law,
or (ii) The employee or the spouse or
dependent child of the employee,
acquired such an interest prior to the
time the employee entered on duty in
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the Department, or (iii) In the case of
stock or securities traded on the open
market, divestiture would constitute a
financial hardship, or (iv) The employee
or the spouse or dependent child of the
employee acquired such an interest
through a pre-existing trust or inherited
trust (not established by themselves)
provided, the employee has no control
over its management or assets.”

§ 20.735-35 [Corrected]

36. In § 20.735-35(c)(2), correct the last
phrase, “. . . and such others as the
Secretary may designate.” to read:. . .
the Director, Office of Administrative
Services; the Personnel Officer, Division
of Personnel Services; and such others
as the Secretary may designate.”

37. Remove § 20.735-35(c)(5) in its
entirety. Redesignate § 20.735-35(c)(6)
as § 20.735-35(c)(5). Redesignate
§ 20.735-35(c)(7) as 20.735-35(c)(6).

§20.735-36 [Corrected]

38. Correct § 20.735-36(a) to read: “(a)
The following statutory restrictions
apply specifically to the heads and
members of the bureaus and offices
identified and are extended to
employees in the Office of the Secretary
and in other Departmental offices
reporting directly to a Secretarial officer,
who are in pay grades equivalent to GS-
16 and above or who are in merit-pay
positions as described in 5 U.S.C.
5401(b)(1): (1) 43 U.S.C. 31(a)—
Geological Survey; (2) 18 U.S.C. 437—
Indian Affairs; (3) 43 U.S.C. 11—Bureau
of Land Management; (4) 30 U.5.C. 6—
Bureau of Mines. In addition, the
statutory restrictions of 43 U.S.C. 31(a)
are extended to the Diréctor and
members of the Minerals Management
Service. Refer to § 20.735-20(c) for the
definition of Office of the Secretary and
other Departmental Offices.”

39. Correct the first sentence of
§ 20.735-36(b) to read: “Each employee
covered by one or more of these
restrictions shall sign a certificate of
disclaimer upon entrance to or upon
transfer to these bureaus or offices.”

40. Add Appendix A-6 to read:

Appendix A-8

Minerals Management Service Employee
Certification

1 have been given a copy of Department of
the Interior Regulations governing
Responsibilities and Conduct of Employees
(43 CFR Part 20). I have been advised of the
name and location of the Bureau and Deputy
Bureau Ethics Counselors, I understand that I
may discuss questions or concerns related to
my responsibilities, conduct, and financial
interests with these individuals.

I certify I have been informed of the
regulatory restrictions contained in 43 CFR
20.735-22(c)(3) and 20.735-24 which provide

that employees of the Minerals Management
Service shall have no direct or indirect
interest in federal lands or the mineral wealth
of the federal lands, and shall execute no
surveys or examinations for private parties or
corporations.

The Department has determined that these
restrictions prohibit an employee of the
Minerals Management Service from having
any personal or private interest, direct or
indirect, in federal lands. Further, an
employee of the Minerals Management
Service is prohibited by the Department from
having any personal or private interest in the
mineral wealth of such lands and from
executing surveys or examinations for private
parties or corporations with or without
remuneration.

I certify that to the best of my knowledge I
do not have any personal or private interest,
direct or indirect, in Federal lands as defined
in § 20.735-24(a).

Note.—The provisions in 43 CFR 20.735—

-22(c)(3) and 20.735-24 should be read

completely before this statement is signed.

(Employee’s name (typed or printed))

(Signature of employee)

(Title of position)

(Date)

Instructions

1. All applicable employees of the Minerals
Management Service shall complete the
certifications on this form.

2. Signed certificates shall be sent to and
maintained by the appropriate Personnel
Office.

3. If an employee is unable to sign the
certificate, he or she must submit a statement
of facts to the appropriate Ethics Counselor
for review and action.

Authority: 5 U.S.C. 301; 5 CFR 735.104; 5
CFR 734.103; E.O. 11222, 30 FR 6469, 3 CFR
1964-65 (Comp.) as amended (18 U.S.C, note).

Privacy Act Notice

43 CFR 20.735-22(c)(83), 20.735-24 and 5
U.S.C. 301 constitute the authority for
requesting this certification. This certification
must be signed; failure to do so can be cause
for denying appointment or for appropriate
disciplinary action.

This certification will be used to record
officially the fact that you have knowledge of,
and are in compliance with, the restrictions
pertinent to your employment. The
information certified to will be considered
confidential and will form a part of the
records of the office where you file; as such,
the contents may be routinely disclosed to
authorized Interior personnel, the Office of
Personnel Management, the Department of
Justice and to appropriate law enforcement
agencies.

[FR Doc. 82-26407 Filed 9-24-82; 8:45 am]
BILLING CODE 4310-10-M

Bureau of Land Management
43 CFR Public Land Order 6338
[A-12830 WR; A-12843 WR]

Arizona; Partial Revocation of
Reclamation Withdrawals

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public land order.

SUMMARY: This order partially revokes
three Departmental orders affecting
346.34 acres of public lands withdrawn
by the Bureau of Reclamation for use in
connection with the Colorado River
Storage Project. Some 293.06 acres are
located within the Lake Mead National
Recreation Area and will be
administered by the National Park
Service. The remaining 53.28 acres are
included in a State Selection
Application filed by the State of
Arizona. All of the lands will remain
closed to operation of the general land
laws, including the mining laws, but not
the mineral leasing laws.
EFFECTIVE DATE: September 27, 1982.
FOR FURTHER INFORMATION CONTACT:
Mario L. Lopez, Arizona State Office,
602-261-4774.
SUPPLEMENTARY INFORMATION: By virtue
of the authority vested in the Secretary
of the Interior by Section 204 of the -
Federal Land Policy and Management
Act of 1976, 90 Stat. 2751; 43 U.S.C. 1714,
it is ordered as follows:

1. The Departmental Orders of July 2,
1902, January 31, 1903, and October 186,

. 1931, which withdrew lands for the

Bureau of Reclamation in connection
with the Colorado River Project are
hereby partially revoked insofar as they
affect the following described lands:
(A-12830)
Gila and Salt River Meridian, Arizona
T.9S,R.25 W,
Sec. 24, lots 1, 3, 4, 5, excepting therefrom
120 feet west and 50 feet east of the
centerline of old levee.

The area encompasses 53.28 acres in Yuma
County.
(A-12843)
Gila and Salt River Meridian, Arizona
T.21N,R.21W,,
Sec. 30, lots 1, 2, 3, WXNEY, EXNWY,
NE%SW¥%, NW%SE¥ excepting therefrom
a strip of land 300 feet in width landward
from the existing bank of the Colorado
River.
The area encompasses 293.06 acres in

Mohave County.
The two areas aggregate 346.34 acres.

2, The lands in Section 24, T. 8 S., R.
25 W., paragraph 1, are currently under
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State Selection Application (A-17000-
K), filed by the State of Arizona. The
lands will remain closed to operation of
the public land laws including the
mining laws.

The lands in Section 30, T. 21 N, R. 21
W., paragraph 1, lie within the Lake
Mead National Recreation Area which
is administered by the National Park
Service and will therefore remain closed

to operation of the general land laws,
including the mining laws. The lands
will continue to be administered by the
National Park Service.

All of the lands in paragraph one have
been and will remain open to
applications and offers under the
mineral leasing laws.

Inquiries concerning the lands should
be addressed to the Chief, Branch of

Lands and Minerals Operations, Bureau
of Land Management, 2400 Valley Bank
Center, Phoenix, Arizona 85073.

Garrey E. Carruthers,
Assistant Secretary of the Interior.
September 20, 1982.

[FR Doc. 82-26464 Filed 9-24-82; 845 am|
BILLING CODE 4310-84-M
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Proposed Rules

Federal Register
Vol. 47, No. 187

Monday, September 27, 1982

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Office of the Secretary
7 CFR Parts 1b and 1c

Revision of National Environmental
Policy Act (NEPA) Policies and
Procedures

AGENCY: Department of Agriculture.
ACTION: Notice of proposed rulemaking.

SUMMARY: On July 30, 1979, the
Department of Agriculture (USDA)
published rules setting forth policies and
procedures for compliance with the
National Environmental Policy Act
(NEPA), as amended, and the Council on
Environmental Quality's (CEQ)
implementing regulations (40 CFR Part
1500-1508).

On September 30, 1981, (46 FR 47747),
the USDA published a final rule which
revised delegations of authority within
the Department. In these revisions, the
* Office of Environmental Quality was
abolished and the Asgsistant Secretary
for Natrual Resources and Environment
(NR&E) was delegated the authority to
administer NEPA implementation for the
Department. It has been determined that
effective NEPA implementation can best
be achieved by reliance on individual
USDA agency NEPA regulations for
detailed implementation procedures. It
has been further determined that a
Departmental statement of policy
regarding NEPA is an effective means of
assisting agency implementation. This
proposed regulation sets forth this
policy.

DATES: Comments must be received on
or before November 26, 1982,
ADDRESSES: Submit written comments
to David E. Ketchum, Co-chairman of
the Environmental Issues Working
Group, U.S. Department of Agriculture,
Forest Service, P.O. Box 2417,
Washington, D.C. 20013. All written
comments made pursuant to this notice
will be available for public inspection at
the above address,

)

FOR FURTHER INFORMATION CONTACT:
Peter F. Smith, Executive Secretary of
the Environmental Issues Working
Group, Room 6154 South Building, U.S.
Department of Agriculture, Washington,
D.C. 20250. Telephone: (202) 447-5166.
SUPPLEMENTARY INFORMATION: This
proposed rule has been reviewed under
procedures established in Secretary’s
Memorandum 1512-1 and Executive
Order 12291 and has been classified as
nonmajor. The proposed rule will not
have—

(a) An annual effect on the economy
of $100 million or more; or

(b) Any increased costs or prices to
consumers; individual industries;
Federal, State, or local government
agencies; or geogrpahic regions; or

(c) A significant adverse effect on
competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

I have determined that this action will
not have a significant economic impact
on a substantial number of small entities
because it imposes on direct or indirect
costs on small entities, it requries no
paperwork or recordkeeping, it does not
affect the competitive position of small
entities in relation to large entities, it
does not affect the cash flow or liquidity
of small entities, it does not affect the
ability of a small entity to stay in the
market, and it does not require that
small entities obtain professional
assistance to meet regulatory
requirements.

Alternatives to this proposed
rulemaking have been considered. The
alternative of not amending the
regulation was considered. This was not
recommended for several reasons. The
exising regulation relies on the now
abolished Office of Environmental
Quality for implementation. The existing
regulation does not incorporate the
Department'’s statement concerning the
exclusion of some USDA agencies from
the need to prepare implementing
procedures. Finally, the existing
regulation does not reflect recent agency
reorganizations and title changes.

Another alternative considered was
the cancellation of the existing
regulation. This alternative is not
recommended because it was decided to
be desirable to maintain a Departmental
statement of policy and procedures
regarding NEPA and because

cancellation would have required
amendment of the NEPA regulations of
several USDA agencies which refer to
the Departmental regulations.

The proposed action will provide a
USDA policy statement regarding NEPA
and environmental matters, including
responsibilities for environmental
effects abroad; a list of USDA actions
categorically excluded from the
preparation of environmental
assessments and environmental impact
statements and a list of USDA agencies
which have been excluded from the
requirements to prepare implementing
procedures. The latter two provisions
represent only minor changes from the
USDA'’s existing NEPA regulations. The
proposed action modifies the existing
regulation by eliminating certain
procedural requirements which were
formerly carried out by the Office of
Environmental Quality.

List of Subjects in 7 CFR Part 1b

Environmental impact statements,
Historic preservation, Foreign relations.

Therefore, it is proposed that Title 7,
Subtitle A of the Code of Federal
Regulations be amended as follows:

1. A new part 1c is added and
reserved to read as follows:

PART 1c—CULTURAL RESOURCES
[RESERVED]

2. A new part 1b is added to read as
follows:

PART 1b—NATIONAL
ENVIRONMENTAL POLICY ACT

Sec.

1b.1 Purpose.

1b.2 Policy.

1b.3 Categorical exclusions.
1b.4 Exclusion of agencies.

Authority: National Environmental Policy
Act (NEPA), as amended, 42 U.S.C. 4321 et
seq.; E.O. 11514, 34 FR 4247, as amended by
E.O. 11991, 42 FR 26927; E.O. 12114, 44 FR
1957; 5 U.S.C. 301; 40 CFR 1507.3.

§ 1b.1 Purpose.

(a) This part supplements the
regulations for implementation of the
National Environmental Policy Act
(NEPA), for which regulations were
published by the Council on
Environmental Quality (CEQ) in 40 CFR
Parts 1500-1508. This part incorporates
and adopts those regulations.

(b) This part sets forth Departmental
policy concerning NEPA, establishes
categorical exclusions of actions carried
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out by the Department and its agencies,  organizational changes, or similar (n) Office of Inspector General.
and sets forth those USDA agencies administrative functions; (o) National Agricultural Library.

which are excluded from the
requirement to prepare procedures
implementing NEPA.

§ 1b.2 Policy.

(a) USDA agencies carry out programs
for the purposes of encouraging
sufficient and efficient production of
food, fiber, and forest products; proper
management and conservation of the
Nation's natural resources; and the
protection of consumers through
inspection services. Programs to meet
this mission are carried out through
research; education; technical and
financial assistance to landowners and
operators, producers, and consumers;
and management of the National Forest
System,

(b) All policies and programs of the
various USDA agencies shall be
planned, developed, and implemented
so as to achieve the goals and to follow
the procedures declared by NEPA in
order to assure responsible stewardship
of the environment for present and
future generations.

{c) Each USDA agency is responsible
for compliance with the provisions of
this subpart, the regulations of CEQ, and
the provisions of NEPA. Compliance will
include the preparation and
implementation of specific procedures
and processes relating to the programs
and activities of the individual agency,
as necessary, including those involving
environmental effects abroad.

(d) The Assistant Secretary, Natural
Resources and Environment (NR&E), is
responsible for ensuring that agency
implementing procedures are consistent
with CEQ's NEPA regulations and for
coordinating NEPA compliance for the
Department (7 CFR Part 2819(b)). The
Assistant Secretary, through the USDA
Natural Resources and Environment
Committee, will develop the necessary
processes to be used by the Office of the
Secretary in reviewing, implementing,
and planning its NEPA activities,
determinations, and policies.

§ 1b.3 Categorical exclusions.

(a) The following are categories of
activities which have been determined
not to have a significant individual or
cumulative adverse effect on the human
environment and are excluded from the
preparation of énvironmental
assessments (EA's) or environmental
impact statements (EIS's), unless
individual agency procedures prescribe
otherwise.

(1) Policy development, planning, and
implementation which relates to routine
activities such as personnel,

(2) Activities which deal solely with
the funding of programs, such as
program budget proposals,
disbursements, transfer, or
reprogramming of funds;

(3) Inventories, research activities,
and studies, such as resource
inventories and routine data collection
when such actions are clearly limited in
context and intensity;

(4) Educational and informational
programs and activities;

(5) Civil and criminal law enforcement
and investigative activities;

(6) Activities which are advisory and
consultative to other agencies and
public and private entities such as legal
counselling and representation;

(7) Activities related to trade
representation and market development
activities abroad.

(b) Agencies will identify in their own
procedures the activities which normally
would not require an environmental
assessment or environmental impact
statement.

(c) Notwithstanding the exclusions
listed above and in § 16.4, or'exclusions
identified in agency procedures, agency
heads may determine that
circumstances dictate the need for
preparation of an EA or EIS for a
particular action. Agencies shall
continue to scrutinize their activities to
determine continued eligibility for
categorical exclusion.

§ 1b.4 Exclusions of agencies.

The USDA agencies listed below
carry out programs and activities which
have been found to have no individual
or cumulative effect on the human
environment. These agencies are
excluded from the requirements to
prepare implementing procedures.
Actions of these agencies are
categorically excluded from the
preparation of an EA or EIS unless the
agency head determines that an action
may have a significant environmental
effect.

(a) Agricultural Cooperative Service.

(b) Agricultural Marieting Service.

(c) Extension Service.

(d) Economic Research Service.

(e) Federal Crop Insurance
Corporation.

(f) Federal Grain Inspection Service.

(g) Food and Nutrition Service.

(h) Food Safety and Inspection
Service.

(i) Foreign Agricultural Service.

(j) Office of Transportation.

(k) Packers and Stockyards
Administration.

(1) Statistical Reporting Service.

(m) Office of General Counsel.

John B. Crowell, Jr.,

Assistant Secretary, Natural Resources and
Environment.

[FR Doc. 82-25687 Filed 9-24-82 8:45 am]

BILLING CODE 3410-01-M

Agricultural Marketing Service
7 CFR Part 60

Market News Reports

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: The Agricultural Marketing
Service (AMS) proposes to amend the
interim final rule published on July 8,
1982, at 47 FR 29643-29645, which
established the collection of fees for the
distribution upon request of copies of
market news reports to the general
public. The proposal would require all
media, whether trade publication or
general news media, to pay for mailed
market news reports, thereby
eliminating the exemption for news
media presently contained in the interim
final rule.

EFFECTIVE DATES: Comments due on or
before October 27, 1982,

ADDRESS: Send comments to William T,
Manley, Deputy Administrator,
Marketing Program Operations,
Agricultural Marketing Service, Room
3071, South Building, United States
Department of Agriculture, Washington,
D.C. 20250. Comments will be available
for public inspection at this location
during the hours of 8:00 a.m. to 4:30 p.m.,
Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Dairy reports: Silvio Capponi, Chief,
Market Information Branch, Dairy
Division, AMS, USDA, Washington, D.C.
20250, (202) 447-7461, Fruit and
vegetable reports: Clay J. Ritter, Chief,
Market News Branch, Fruit and
Vegetable Division, AMS, USDA,
Washington, D.C. 20250, (202) 447-2745.
Livestock and grain reports: James A.
Ray, Chief, Market News Branch,
Livestock, Meat, Grain and Seed
Division, AMS, USDA, Washington, D.C,
20250, (202) 447-6231. Poultry reports:
Raymond S. Wruk, Chief, Market News
Branch, Poultry Division, AMS, USDA,
Washington, D.C. 20250, (202) 447-6911,
SUPPLEMENTARY INFORMATION: The
Department proposes to amend the
interim final rule published on July 8, *
1982, at 47 FR 296843-29645 to require
that all news media, whether trade
publication or general news media, to




42366

Federal Register / Vol. 47, No. 187 / Monday, September 27, 1982 |/ Proposed Rules

pay for mailed market news reports,
thereby eliminating the exemption for
news media presently contained in the
interim final rule. The authority for these
regulations is contained in the
Agriculture and Food Act of 1981 (7
U.S.C. 2242a).

The Agriculture and Food Act of 1981
authorized the collection of fees for the
reporting of economic research and
statistical data. The Department
promulgated the interim final rule to
establish and collect fees to cover the
cost of printing and mailing AMS market
news reports. These fees were, as nearly
as practicable, established to cover the
Department’s costs of the service,
including administrative and
supervisory costs of the published
reports. In the interim final rule, the
Department provided that no fee would
be charged for the distribution of market
reports to wire services, newspapers,
news magazines, and broadcast news
outlets. The interim final rule did
provide for fees for the large number of
trade journals and trade association
publications aimed at organizational
memberships for the reason that the
Department had determined that it
would not be appropriate to provide
market news reports free of charge to
these numerous organizations which
serviced limited audiences.

Based upon written comments
received from trade associations and
trade publications, it appears that the
commentators were opposed to the
classification and differentiation of
general versus specialized news media
publications. In light of the overall
comments received, it is acknowledged
that many publications in direct
competition with each other for
subscribers cannot be easily categorized
as news media or trade publications.
Therefore, it is proposed that the interim
final rule be amended to eliminate the
exemption for the news media. The
Department will, however, continue to
provide all media with current
information by wire gservice and
automatic telephone answering devices
without charge. Single, free copies of
daily, semi-weekly, and weekly reports
are available for pick up at the local
office which prepared the report. The
Administrator has determined that a 30-
day public comment period on this
amendment to the interim final rule is
adequate to provide all interested
parties an opportunity to file views and
comments. The comments previously
submitted by interested parties
demonstrate a necessity to promptly
reach a determination in this matter.

The proposed rule has been reviewed
under USDA procedures established to

implement Executive Order 12291 and
the Secretary’s Memorandum 1512-1
and has been determined to be a “non-
major” rule, because it does not meet
any of the criteria established for major
rules under the executive order. In
conformance with the provision of the
Regulatory Flexibility Act, Pub. L. 96—
354 (5 U.S.C. 601), full consideration has
been given to the potential economic
impact upon small business. Most
producers, dealers, and news media fall
within the confines of “small business”
as defined in the Regulatory Flexibility
Act. A number of firms who are
expected to use the market news reports
do not meet the definition of small
business either because of their
individual size or because of their
dominant position in one or more
marketing areas. It has been determined
that the economic impact upon all
entities, small and large, will not be
adverse and will in no way affect
normal competition in the marketplace.

List of Subjects in 7 CFR Part 60

Market news reports, Subscription
fees.

PART 60—MARKET NEWS REPORTS

Accordingly, it is proposed that 7 CFR
Part 60 as promulgated by the interim
final rule published at 47 FR 29645 be
amended as follows:

§60.1 [Amended]

1. In § 60.1, remove paragraph (f).

2. In § 60.5, paragraph (a) is revised to
read as follows:

§60.5 Market news reports published by
the Dairy Division; Fruit and Vegetable
Division; Livestock, Meat, Grain and Seed
Division; and Poultry Division
(a) Market news reports shall be

available on an annual subscription (or
seasonal subscription for reports issued
by the Fruit and Vegetable Division)
upon written request and upon payment
of a subscription fee, except that no fees
will be charged to other government
agencies which assist in the collection of
market news data for the requested
report. Establishment of mailing lists,
based on the payment of subscription
fees, will begin upon publication of this
gule and will be updated on a continuing

asis.

- * - - *

Done at Washington, D.C., September 22,
1982.
William T. Manley,
Deputy Administrator, Marketing Program
Operations.
[FR Doc. 82-26468 Filed 8-24-82: 45 am)
BILLING CODE 3410-02-M

Animal and Plant Health Inspection
Service

9 CFR Part 113
[Docket No. 81-008]

Viruses, Serums, Toxins, and
Analogous Products; Revision of
Standard Requirements for Detection
of Viable Bacteria and Fungi in Live
Vaccines

Corrections

In FR Doc. 82-21871 beginning on page
34995 in the issue for Thursday, August
12, 1982, make the following changes:

1. On page 34996, third column,

§ 113.27(b)(5), third line, insert “s" after
“into".

2. On page 34997, first column,

§ 113.27(d)(1), last line, "0.1" should read

FEDERAL HOME LOAN BANK BOARD

12 CFR Part 545

[No. 82-640]

Data Processing Activities of Federal
Associations

September 17, 1982.

AGENCY: Federal Home Loan Bank
Board.

ACTION: Proposed rule.

SUMMARY: The Federal Home Loan Bank
Board is proposing to amend its
regulations to authorize federal
associations to engage in a wider range
of data processing activities. The
proposal would allow federal
associations to establish or maintain
data processing offices through which
they could provide certain data
processing and transmission services for
their own use, the use of a subsidiary, or
of another depository institution. The
proposal would authorize associations
to market by-products generated from
such services and to market excess
capacity on their equipment as an
incident to providing the services.
Associations could also provide these
services to other institutions if excess
capacity is available on the equipment
and if they comply with other
limitations. The proposed amendments
would authorize federal associations to
utilize any feasible data processing
technology as a means of providing
services they currently provide. The
proposed amendments are intended to
assist associations in engaging in
additional data processing activities
that will allow them to conduct their
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operations as efficiently and
productively as possible and to provide
such services to other institutions in
certain circumstances.

DATE: Comments must be received by
November 24, 1982.

ADDRESS: Comments should be sent to
the Public Information Office, Federal
Home Loan Bank Board, 1700 G Street,
NW., Washington, D.C. 20552.
Comments will be available for public
inspection at this address,

FOR FURTHER INFORMATION CONTACT:
Neil R. Crowley, Attorney, Office of
General Counsel, at the above address.
(202) 377-6417.

SUPPLEMENTARY INFORMATION:

Background

In recent years, financial institutions
have made increasing use of new
technologies to conduct their business
operations. The use of data processing
technology and equipment in the
financial marketplace is commonplace.
As financial markets become more
competitive, federal associations will
need to utilize new technologies in order
to operate efficiently and profitably.
Accordingly, the Board believes that
associations should be permitted to
engage in data processing activities that
will allow them to conduct their internal
operations as efficiently as possible and
to provide data processing services to
other institutions in certain
circumstances. Therefore, the Board is
proposing to amend its regulations
pertaining to data processing services in
order to clarify that federal associations
may utilize any available data
processing equipment or technology to
conduct their operations, to authorize
associations to provide a greater variety
of such services, and to remove some of
the current limitations on the provision
of such services to others.

The proposal would broaden the types
of data that associations may process to
include any that are financial, economic,
or related to thrift, home financing, or
the activities of depository institutions,
The proposal would also expressly
authorize associations to transmit data
between the associations’ data
processing offices and remote customer
locations. In conjunction with the
provision of data processing and
transmission services, associations
would now be permitted to provide the
necessary facilities as well, including
data processing and data transmission
hardware and software, documentation,
and operating personnel. Associations
would be required to provide these
services primarily for their own use, for
the use of a subsidiary, or for the use of
another depository institution, including

the parent or a subsidiary of the
depository institution. Thus, services
could be provided to unaffiliated non-
depository financial intermediaries only
if such services constitute less than 50%
of the services provided. The proposal
would give associations new authority
to provide services to “others”, without
restriction on the identity of the
customer, to the extent necessary to
utilize excess capacity on their
equipment. Associations would also be
allowed to market by-products of their
data processing services and any excess
capacity on their equipment, subject to
certain limitations. The provisions of the
existing regulation allowing associations
to participate with others in establishing
or maintaining a data processing office
would be retained unchanged.

Current Regulations

The Board's present regulations
authorize federal associations to
maintain a data processing office to
provide “data processing services" for
their own use and/or primarily for the
use of other depository institutions., 12
CFR 545.16-1 (as amended, 47 FR 14468
(1982)). Associations may also provide
such services to others on a for-profit
basis if done as part of a correspondent
relationship authorized by 12 CFR
545.30(a) (added, 47 FR 14468 (1982)),
“Data processing services™ are defined
as the “maintenance of bookkeeping,
accounting, or other records primarily
by mechanical or electronic methods.”
12 CFR 545.16-1(a) (1981).

Use of Technology

As the business of federal
associations changes, commensurate
with the competitive changes occurring
in financial markets, associations will
need to be able to employ new
technologies. The Board believes that it
is imperative for federal associations to
be able to benefit from the use of data
processing equipment and technology in
conducting their day-to-day operations.
The Board further recognizes that
technology often develops rapidly and
that to the extent that associations can
incorporate new data processing
technology into their authorized
operations today, they should be able to
do so.

Because the current regulations are
silent on this matter, the Board believes
that it is desirable to state expressly
that associations may make such use of
data processing technology.
Accordingly, the Board is proposing to
amend § 545.16-1, pursuant to its
plenary authority to regulate the
operations of federal associations
granted by section 5(a) of the Home
Owners' Loan Act, 12 U.S.C, 1464(a)

(Supp. IV 1980) (“HOLA"), by adding a
new paragraph (a) that would permit
federal associations, when performing
activities or services that are expressly
or incidentally authorized by statute or
by regulation, to utilize any data
processing equipment or technology to
do so. The authority conferred in new
paragraph (a) would not preempt any
other regulations dealing with the
application of electronic or data
processing technology and equipment,
such as those pertaining to remote
service units. With respect to an
association's dealings with its
customers, this authority could allow an
association to employ data processing
equipment and technology in performing
such functions as accepting deposits,
check cashing, and making withdrawals.
The Board believes that such authority
would allow an association to use the
equipment either at its offices or at the
location of its customers. The Board
specifically requests comment on the
issue of whether an association should
be permitted to utilize this authority to
provide home banking services to its
customers.

Activities Permitted

Under the current regulations,
associations may provide “data
processing services” to themselves and/
or primarily to other depository
institutions through a data processing
office. These services are, by definition,
limited to the maintenance of
bookkeeping, accounting, or other
records. In proposing to expand the data
processing activities of federal
associations to include data that are
financial, economic, or related to thrift,
home financing, or the activities of
depository institutions, the Board would
limit the permissible data processing
activities to those that are incidental to
an association's expressly authorized
activities.

It is the view of the Board that
activities that are necessary,
convenient, or useful to the performance
of an association's express powers or to
the furtherance of its express statutory
purposes of promoting thrift and home
financing are permissible as incidental
activities. Under these criteria, the
proposed data processing services
would be incidental to both an
association's expressly enumerated
powers and its express statutory
purpose of promoting thrift and
providing for home financing. Such
services will be useful and convenient to
the performance of the expressly
authorized functions of accepting
deposits, borrowing funds.-and making
loans. To the extent that an association
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can utilize data processing equipment or
technology to become more efficient and
profitable, it will be better able to fulfill
its statutory purposes.
The Board is proposing to amend
§ 545.16-1(a) to allow associations,
through a data processing office, to
engage in data processing and data
transmission services, provided the data
that the association processes or
transmits are financial, economic, or
related to thrift, home financing or the
activities of depository institutions. The
first two data categories would include
those services currently permitted,
maintaining bookkeeping and
accounting records, but would also
allow associations to collect, process,
store, analyze, and transmit other sorts
of financial and economic data as well,
such as data pertaining to economic
trends and statistics, employment,
housing starts, interest rates, exchange
rates, and prices. Associations are
experiencing an increasing need for all
types of data in order to compete
effectively with other institutions.
Consequently, such data has become
critical to an association's traditional
operations in that it enables it to better
manage and analyze its investment
portfolio, understand general economic
trends, and plan its future operations.
The proposal alse would allow an
association to process or transmit data
that are related to thrift, home financing
or the activities of depository
institutions. This type of data are clearly
integral to an association's own
operations and could be provided to
other depository institutions pursuant to
the authority in 12 CFR 545.30(a) (added,
47 FR 17468 (1982)) regarding
correspondent activities. The Board
believes that the types of data proposed
are all reasonably incident to
associations’ operations, but specifically
solicits comments on the issue of what
types of data might be permissible for
an association to process or transmit.
The Board is also proposing to amend
§ 545.16-1 by providing expressly that
associations may engage in data
processing and data transmission
activities. Implicit in this aspect of the
proposal is the authority to collect,
store, and analyze permissible data and
to provide access to its facilities to its
customers; the processing and
transmission of data necessarily include
these activities. The Board believes that
in order for associations to provide data
processing services in an efficient
manner, they must be able to take
advantage of developments in
technology and facilities.
“Timesharing"—the simultaneous use
of a computer by many users—is one
such development, and is in widespread

use by others engaged in data
processing. Through timesharing, the
recipients of the data processing
services can communicate directly with
the association’s central processing
facility via telephone lines. Integral to
timesharing services is the transmission
of data to the central facility from the
recipient of the services. This
necessarily involves the installation of
terminal facilities at the location of the
recipient. One characteristic of
timesharing technology is that the
central facility will experience peaks of
high usage when many customers use
the system simultaneously, As a
consequence, there will also be slack
periods when the system is used only to
a fraction of its capacity.

The Board believes that associations
may best provide data processing
services for themselves, their
subsidiaries, and other depositories
(especially in conjunction with
providing correspondent services) if
they are allowed to use such
technologies as timesharing.
Accordingly, in addition to being able to
process data, associations must be able
to provide for their transmission
between the remote locations of their
offices or those of their customers and
the central processing facility. For these
reasons, the proposed amendments
would authorize associations, as part of
providing data processing and
transmission services, to provide “data
processing facilities” as well. These
facilities include data processing and
transmission hardware, software,
documentation, and, if necessary,
operating personnel.

It is not economically desirable to
provide data processing services
without including some software or
hardware as part of the package.
Therefore, the proposal would allow the
provision of hardware and software to
the extent that they are necessary for or
integral to the provision of data
processing and transmittal services. The
Board believes that such limited
provision of hardware and software is
necessary if associations are to be able
to provide comprehensive data
processing services to depaository
institutions.

At this time, although the Board has
chosen to propose limiting the activities,
services, and equipment that
associations may provide to those
already described above, it would
welcome further comments from the
public on this matter. Comments are
requested to address the issue of
whether it would be appropriate for
federal associations to engage in a
wider range of data processing
activities, such as the marketing of

hardware and software independent of
its provision of data processing services,
electronic funds transfer, electronic
home banking, and the provision of data
processing services to the general
public, The Board alse believes that as

. associations employ timesharing or

similar technologies in providing data
processing services to others it will be
necessary to establish internal and
system controls for hardware and
software in order that the integrity of its
records and those of its customers and
depositors be adequately protected.
Accordingly, the Board is also
requesting comments on what types of
controls would best provide this
protection.

Customer Base

The proposed § 545.16-1(b)(1) would
allow federal associations to provide
data processing or transmission services
primarily for their own use, the use of a
subsidiary, or the use of another
depository institution, including the
parent or subsidiary of the institution.
The recipients of the services would be
essentially unchanged from the current
regulation, with the exception that
subsidiaries and the parent are
expressly included. Implicit in the use of
the word “primarily” is the condition
that the services provided to these
recipients in the aggregate constitute at
least 50% of the data processing services
provided. Thus, as proposed,
associations may provide the services to
vnaffiliated non-depository financial
intermediaries only if the services do
not constitute more than 50% of the
associations' data processing services,
as measured by either the number of
contracts or the dollar volume of the
services provided. As will be explained
below, the amendments would also
allow associations to provide services to
others, i.e., non-depositories and non-
intermediaries, to the extent that they
have excess time or capacity on their
facilities that they are unable to market
pursuant to § 545.16-1(b), and subject to
certain other restrictions. The Board
believes that these limitations on the
recipients of the data processing
services are adegquate to ensure that the
equipment and technology are used
primarily in aid of an association's
express powers and that an association
will not engage in any substantial data
processing activities that are unrelated
to its business.

As previously mentioned, the use of
timesharing technology necessarily
generates a degree of excess time on the
data processing equipment. In order to
avoid a financial loss on excess
capacity that cannot otherwise be used,
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the Board believes that it is necessary to
propose allowing associations to market
such excess capacity to any cther
customers. The proposal would require
that the data provided or given access to
be limited to the types previously
described, that the associations not
artificially create excess capacity, that
the provision of hardware and software
be limited, and that associations do no
more than furnish the facilities and
operating personnel. These safeguards
should be adequate to prevent
inappropriate use of the system by third
parties. The Board specifically solicits
comment on whether these restrictions
are adequate or whether they may be
too burdensome. The Board also
believes that associations should be
able to market any by-products
generated from its data processing
services.

The Board is further proposing to
allow associations to provide their data
processing and transmission services to
“others", without restriction on the
identity of the customer, provided that it
does so only to the extent necessary to
utilize any excess capacity on its
facilities and further provided that it
does so in compliance with additional
restrictions that are substantially the
same as those pertaining to the
marketing of excess capacity. The Board
believes this authority is necessary in
order for associations to avoid having
substantial amounts of costly excess
capacity on its equipment. The proposal
is not intended to allow associations to
enter the data processing business as a
substantial part of its business.

Initial Regulatory Flexibility Analysis

Pursuant to section 3 of the Regulatory
Flexibility Act, Pub. L. No. 96-354, 94
Stat. 1164 (September 19, 1980), the
Board is providing the following
regulatory flexibility analysis.

1. Reasons, objective, and legal basis
underlying the proposed rule. These
elements have been incorporated into
the supplementary information
accompanying the proposal.

2. Small entities to which the
proposed rule will apply. The proposed
rule would apply only to savings and
loan associations chartered by the
Board.

8. Impact of the proposed rules on
small institutions. The proposal would
grant the same authority to engage in
data processing activities to both small
and large associations. Any association
with adequate resources may be able to
conduct data processing activities on its
own. Smaller associations would also be
able to do so by participating with
others pursuant to § 545.16-1(b)(2). If
individual small associations choose not

to engage in data processing activities,
they will still be able to benefit from the
proposal by obtaining whatever services
they need from another association
whose data processing facilities would
be tailored to the needs of the thrift
industry. The proposal does not require
specific recordkeeping or other
paperwork that might be
disproportionately burdensome on small
instititions.

4. Overlapping or conflicting Federal
rules. There are no known federal rules
that may duplicate, overlap, or conflict
with the proposal.

5. Alternatives to the proposed rules.
The proposal would allow all federal
associations to engage in data
processing activities to the extent they
are able or desire to do so. There is no
alternative that would better enable
smaller entities to engage in data
processing activities.

List of Suhjects in 12 CFR Part 545

Savings and.loan associations.

Accordingly, the Board hereby
proposes to amend Part 545, Subchapter
C, Chapter V of Title 12, Code of Federal
Regulations, as set forth below.

SUBCHAPTER C—FEDERAL SAVINGS AND
LOAN SYSTEM

PART 545—OPERATIONS

Amend § 545.16-1 by revising
paragraphs (a) and (b){1) and by adding
new paragraphs (c) and (d) as follows:

§ 545.16-1 Data processing services.

(a) A Federal associaticn may, when
performing any activity or service that is
expressly or incidentally authorized by
statute or by regulation, employ any
data processing equipment or
technology to do so.

{(b)(1) An association may establish or
maintain a data processing office
through which it may provide data
processing and data transmission
services primarily for its own use, the
use of a subsidiary, or the use of another
depository institution (including the
parent or.a subsidiary of such
institution) without observing the
application and approval procedures for
branch offices set forth in this Part,
provided the data to be processed or
transmitted are financial, economic, or
related to thrift, home financing or the
activities of depository institutions. In
conjunction with these services, an
association may provide data processing
facilities, including data processing and
data transmission hardware, software,
documentation, and operating
personnel, to the extent that such

facilities are necessary for the provision
of data processing and transmitting
services.

* » - * .

As an incident to providing data
processing and data transmission
services pursuant to paragraph (b) of
this section, an association may:

(1) Market by-products of such
services, and

(2) Market excess capacity on its data
processing equipment and facilties if:

(i) The involvement of the association
is limited to furnishing the facilities and
necessary operating personnel;

(ii) The association has not purchased
the equipment or facilities for the
purpose of creating excess capacity;

(iii) The data to be processed or
transmitted are financial, economic, or
related to thrift, home financing or the
activities of depository institutions; and

(iv) No hardware is provided to the
user of the excess capacity except that
which is necessary for processing or
transmitting the data, and any software
provided is limited to systems software,
network communications support, and
documentation that is necessary for the
use and maintenance of the
association's equipment and facilities.

(d) An association may provide data
processing and data transmission
services, or access to such services, to
persons other than thase authorized in
paragraph (b)(1) of this section on a for-
profit basis only if the involvement of
the association is limited to furnishing
the facilities and the necessary
operating personnel, and:

(1) Such services are provided only to
the extent necessary to utilize any
excess capacity available on the
association’s data processing equipment
or facilities,

(2) The data services so provided, or
to which access is given, are financial,
economic, or related to thrift, home
financing or the activities of depository
institutions,

(3) No hardware is provided to the
user of the services except that
necessary for processing or transmitting
the data, and

(4] The services are provided pursuant
to a written agreement that describes
and incorporates the limitations on such
services imposed by this section.

(Sec, 5, 48 Stal. 132, as amended (12 U.S.C.

1464); Reorg. Plan No. 3 of 1947, 12 FR 4981, 3
CFR. 1943-48 Comp., p. 1071)

By the Federal Home Loan Bank Board,
J. J. Finn,
Secretary.
[FR Doe. 82-26495 Filed 9-24-82 8:45 am)
BILLING CODE 6720-01-M
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DEPARTMENT OF TRANSPORTATION

PETITIONS FOR RULEMAKING

Federal Aviation Administration

v R Petitioner Description of the rule requested
14CFRCh. |
23224 F. Milis Description of Petition: To add Subpert G to_Part 65 1o
[Summary Notice No. PR-82-11] o, authorze the certication of avionics fepainen, 1 Siose
to i under §43.3 and to
Petitions for Rulemaking; Summary of mm mmm for return wﬁ::‘ service mmm 7, m
stations ted under Pari 145,
Petitions Received and Dispositions of g onadsniy s Pt ol Rt
Petitions Denied or Withdrawn Regulations Affected: 14 CFR Portions ol Parts 43, 145 and 65.
Pelitionsr's Reason for Rule: The specialization of avionics equipment
AGENCY: Federal Aviation ;‘;"":ﬂ Wug: “m’ il Mmﬂ':
Administration [FAA). DOT. and having_ mm inspectors sign for -,w fight' director,
ACTION: 'NOtice of pe_ﬁtio“'s_ for :”biuomc q.a?;;xlots and other avionic neeewum a d(:
rulemaking and of dispositions of ::d knowledge ot;d these .‘V'“": in order ::a sately it ok 'h:ns:
at . . lems. Certifica rapairmen cartifical repair
petitions denied or withdrawn. YA TloN a6 T0W w el actrou ”mmmn
employment should @ requirement orm
SUMMARY: Pursuant to FAA's / maintenance and to approve avionics systems for retum 1o service.
rulemaking provisions governing the A S i ’:mv'm aﬁ;,:_fﬁ”&m";fm”';‘“m";',;:} ,;:w'z,’o‘:gb';
application, processing, and disposition omi: by‘;:: 121 camﬁcatom or for oeTr;.bo as pilotin-
424 A command wi a type rating petition pro-
of peu‘tlons _for rulem.akmg (14 CFR Part Sies o dind o (1) pilots. smployed by & FAR 121 operator
, LIS Nolice contains a summary o may be issued a type rating by the aﬁu successful completion
11), this not t ry of £
certain petitions requesting the initiation ot & “’"‘?‘g"m:'”‘" "“"’f;‘mm @W'me"‘fg"‘
of rulemaking procedures for the operators who stully compiete an approved aircrat quallica-
amendment of specified provisions of mm"“;w”"& M’m N ot B S et
the Federal Aviation Regulations and of gnanm‘o;:\ef uplg: b o same groug, ;:s ® pﬂox:;npbyodwb;
§ : 2 opera may issued a rating afler succe:
den_la.xls or wﬂ!:drawals of certain bl o i it ittt niord memma
petitions previously received. The by an FAA Inspector on al least one leg of his IOE.
purpose of this notice is to improve the geegm Aﬂec!edb::qzn;;:mm of Pn:amei and :ehm e
public’'s awareness of this aspect of under Part 121 with approved and closely monitored training pro-
* St { grams should also be to o ine whether
FAA's rggu]atorg_; activities. Neither el i o oo Kool Bt
publication of this notice nor the pilots who already hold an Akriine Transport Pilot Certificate and a jet
inclusion or omission of information in transport (Group i, per FAR 121.400).type rating and who compiete
s an approved qualfication course and fiight check in a different
the summary is intended to affect the SOt i = g
legal status of any petition or its final
disposition. PETITIONS FOR RULEMAKING: WITHDRAWN OR DENIED
DATE: Comments on petitions received
must identify the petition docket number ~ Pgekt Petitioner Description and disposition of the petition
involved and be received on or before
November 26, 1982. 21756 | Mr. Stanfey J. Green, General Aviation | Change to Section 21.50(5) of FAR Issued in Amendment 21-51

ADDRESS: Send comments on the
petition in triplicate to: Federal Aviation
Administration, Office of the Chief
Counsel, Attn: Rules Docket (AGC-204),
Petition Docket No. , 800

Manufacturers Assoc. (GAMA).

effective October 14, 1980, as further modified in Amendment 21~
51(A), effective December 29, 1900 nmﬂ\oconuhﬂcedawol

January 28, 1981, for ger P port
uplanesupw75000wumueoﬂwem’mmspectlo
with the of Parts 23.1529 and 25.1529, until

P

and intent of the FAA in accord with the
Withdrawn 8/20/62.

suchmasmeobm
original NPRM, are clarified and made known,

Independence Avenue, SW.,
Washington, D.C. 20591.

[FR Doc. 82-26465 Filed 9-24-82; 8:45 am)

BILLING CODE 4910-13-M
FOR FURTHER INFORMATION CONTACT:
The petition, any comments received,
and a copy of any final disposition are

14 CFR Part 39

filed in the assigned regulatory docket
and are available for examination in the
Rules Docket (AGC-204), Room 916,
FAA Headquarters Building (FOB 10A),
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, D.C. 20591; telephone (202)
426-3644,

This notice is published pursuant to

[Docket No. 82-NM-49-AD]

British Aerospace DH/BH-125
Airplanes All Series; Airworthiness
Directives

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking,

the current 6,600 landings compliance.
This action is necessary because
corrosion crack propagation is time
related.

DATE: Comments must be received on or
before October 29, 1982. Compliance
schedule as prescribed in the body to
the AD, unless already accomplished.

ADDRESSES: The apphcable service

paragraphs (b) and (f) of § 11.27 of Part
11 of the Federal Aviation Regulations

SUMMARY: This notice proposes an

information and copies may be obtained
from British Aerospace, Inc., Box 17414,

(14 CFR Part 11).

Issued in Washington, D.C., on September
20, 1982,
John H. Cassady,

Assistant Chief Counsel, Regulations and
Enforcement Division,

amendment to Airworthiness Directive
(AD) 77-13-09 which would require the
compliance time for the modification of
the front pressure bulkhead on BH/DH-
125 airplanes to include an age
compliance time of ten years as well as

Dulles International Airport,
Washington, D.C. 20041 or may also be
examined at the address shown below.
Send comments on this proposal to:
FAA Northwest Mountain Region,
Office of the Regional Counsel, Attn:
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Airworthiness Rules Docket No. 82-NM-
49-AD, 17900 Pacific Highway South, C-
68966, Seattle, Washington 98168.

FOR FURTHER INFORMATION CONTACT:
Mr. Harold N. Watiez, Foreign Aircraft
Certification Branch, ANM-150S, Seattle
Area Aircraft Certification Office, FAA
Northwest Mountain Region, 9010 East
Marginal Way South, Seattle,
Washington, telephone (206) 767-2530.
Mailing address: FAA Northwest
Mountain Region, 17900 Pacific Highway
South, C68966, Seattle, Washington;
98168.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket or
notice number and be submitted in
duplicate to the address specified
below. All communications received on
or before the closing date for comments
specified above will be considered by
the Administrator before taking action
on the proposed rule. The proposals
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
both before and after the closing date
for comments in the Rules Docket for
examination by interested persons. A
report summarizing each FAA-public
contact concerned with the substance of
this proposal will be filed in the Rules
Docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the FAA
Northwest Mountain Region, Office of
the Regional Counsel, Attention:
Airworthiness Rules Docket No. 82-NM-
49-AD, 17900 Pacific Highway South, C-
68966, Seattle, Washington, 98168.

Discussion

The British Aerospace Corporation
has, in accordance with existing
provisions of a bilateral agreement,
notified the FAA of a discrepancy in the
compliance time for modification in
accordance with Mandatory Service
Bulletin 53-46R-(2402) which is required
by AD 77-13-09. The service bulletin
requires compliance with the
modification to the front pressure
bulkhead and windshield post within
6,600 landings or upon the airplane

reaching 10 years of age, whichever
occurs first, on BH/DH-125 airplanes.
The AD requires compliance within 25
landings after the effective date of the
AD or prior to accumulating 6,600 total
landings, whichever occurs later. Since
the failures are a result of corrosion
propagation, the safety achieved by the
modification is lost if a calendar time is
not also included.

Since these conditions are likely to
exist or develop on airplanes of this type
design registered in the United States,
an AD is proposed that would amend
AD 77-13-09 to require compliance
within 100 landings for all airplanes that
have either accumulated 6,600 total
landings or are ten years old.

It is estimated that 300 airplanes may
be affected by this amendment, that it
will take approximately 180 man-hours
per airplane to accomplish the required
actions, and that the average labor cost
will be $30 per man-hour. Repair parts
are estimated at $2,400 per airplane.
Based on these figures, the total cost
impact of this AD is estimated to be 2.34
million dollars if none of the airplanes
have been modified. It is believed that
most operators have complied with AD
77-13-09 because most airplanes will
have accumulated more than 6,600
landings. For these reasons, the
proposed rule is not considered to be a
major rule under the criteria of
Executive Order 12291. Few, if any,
small entities within the meaning of the
Regulatory Flexibility Act would be
affected.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
The Proposed Amendment

Accordingly, the Federal Aviation
Administration proposes to amend
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) by amending
AD 77-13-09, Amendment 39-2934 (42
FR 31768), by revising the first
paragraphs of items (a) and (b) to read
as follows:

a. "For the following listed airplanes, prior
to the accumulation of 6,600 total landings or
upon reaching 10 years after the date of
manufacture of the airplane, whichever
occurs first, incorporate Hawker Siddeley
modification 252402 in accordance with
Section 2, Accomplishment Instructions of
Hawker Siddeley Aviation, Ltd,, Service
Bulletin 3346 (2402), dated June 30, 1975, or
an FAA equivalent. Airplanes which have
already exceeded 6,600 landings or are over
10 years from date of manufacture must be
modified within the next 100 landings or 90
days, whichever occurs first.

b. “For the following listed airplanes, prior
to the accumulation of 6,600 total landings or
upon reaching 10 years after the date of
manufacture of the airplane, whichever
occurs first, comply with paragraph (c) or (d)
of this AD as applicable. Airplanes which
have already exceeded 6,600 landings or are
over 10 years from date of manufacture must
be modified within the next 100 landings or
90 days, whichever occurs first.

The manufacturer’s specifications and
procedures identified and described in
this directive are incorporated herein
and made a part hereof pursuant to 5
U.S.C. 552(a)(1).

(Sec. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423); sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(¢c)); and 14
CFR 11.85)

Note.—For the reasons discussed earlier in
the preamble: The FAA has determined that
this document (1) involves a proposed
regulation which is not major under
Executive Order 12291 and (2) is not a
significant rule pursuant to the Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 286, 1979);
and it is certified under the criteria of the
Regulatory Flexibility Act that this proposed
rule, if promulgated, will not have a
significant economic impact on a substantial
number of small entities, because it involves
few, if any, small entities. A regulatory
evaluation has been prepared and has been
placed in the public docket.

Issued in Seattle, Washington, on
September 20, 1982.
Leroy A. Keith,
Acting Director, Northwest Mountain Region.
[FR Doc. 82-26295 Filed §-24-82: B:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 82-NM-68-AD]

Gates Learjet Model 35, 36, 35A, and
36A Series Airplanes; Airworthiness
Directives

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes a new
Airworthiness Directive (AD),
applicable to Learjet Models 35, 36, 35A,
and 36A airplanes. This AD would
require installation of a trim-in-motion
warning, redesigned pitch axis master
interrupt, improved takeoff out of trim
warning system, modified Mach trim
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system, modified stick pusher system,
and modified overspeed warning
gsystem. Additionally, the proposal adds
Airplane Flight Manual (AFM)
procedures for the above changes. The
AD is needed to provide the Learjet
Model 30 series with a modified flight
control system which will minimize the
potential for hazardous flight conditions
that may occur in the event of a pitch
trim runaway, a mistrimmed takeoff, a
stick pusher failure, or an elevator
hardover.

DATE: Comments must be received on/or
before November 15, 1982.

ADDRESSES: The applicable service
information may be obtained from Gates
Learjet Corporation, P.O. Box 7707,
Wichita, Kansas 67277,

Send comments on this proposal to:
FAA Northwest Mountain Region,
Office of the Regional Counsel, Atin:
Airworthiness Rules Docket No. 82-NM-
68-AD, 17900 Pacific Highway South, C-
68966, Seattle, Washington 98168.

FOR FURTHER INFORMATION CONTACT:
Ben Sorensen, Aerospace Engineer,
Wichita Aircraft Certification Office,
Room 238, Terminal Building No. 2299,
Mid-Continent Airport, Wichita, Kansas
67209, telephone (316) 269-7012.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the proposed rulemaking
by submitting such written data, views
or arguments as they may desire.
Communications should identify the AD
Docket Number and be submitted in
duplicate to the address specified
above. All comments received on or
before the closing date for comments
will be considered by the Administrator
before action is taken on the proposed
rule. The proposal contained in this
notice may be changed in light of the
comments received. All comments
received will be available, both before
and after the closing date for comments
m the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket,

Availability of NPRMS

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional
Counsel, Attention: Airworthiness Rules
Docket No. 82-NM-68-AD, 17900 Pacific
Highway South, C-68966, Seattle,
Washington 98168.

Discussion

Data compiles during an indepth
certification review by the Federal
Aviation Administration and Gates
Learjet Corporation revealed several
areas in which certain system failures
could cause potentially unsafe flight
conditions. The review was instigated
as a result of several Learjet accident
investigations that indicated that failure
of airplane systems may have been a
contributing factor, As a result of the
review, significant design changes were
required for the Learjet Model 25 series
airplanes.

The FAA extended their certification
review to include the Model 35/36 series
airplanes because of the aerodynamic
and system similarities to the Model 25
series. During the Model 35/36 series

- review it was concluded that the

malfunction of certain pitch axis control
systems in the airplane could cause
potentially unsafe flight conditions
similar to those conditions noted on the
Model 25 series airplane. The Model 35/
36 series systems in question are the
pitch trim, stick pusher, stick puller/
Mach overspeed warning, pitch axis
interrupt, Mach trim, and the takeoff out
of trim warning,

The requirements presented in this
proposed AD are based on an FAA
certification review of the Model 35/36
series airplanes and are related to the
following unsafe conditions:

A. The secondary pitch trim system
may fail in a manner which could cause
a trim runaway that is not detected until
control forces required to override
become unmanageable. Changes are
being proposed that will:

1. Increase secondary trim system
reliability,

2. Decrease recognition time in case of
a runaway, and

3. Assure interruption of trim motion
when the interrupt switch is actuated.

B. An undetected or latent failure in
the stall prevention system may result in
an 80 pound push on the control wheel.
A "g" limiter system is being proposed
to provide additional protection in the
event of a pitch actuator hardover.

C. A single undetectable failure can
cause loss of the stick puller and the
aural overspeed warning system. The
proposed modification will provide a
preflight test to detect this failure.

D. Earlier Model 35/36 airplanes are
equipped with a takeoff out-of-trim
warning system design that results in
the takeoff out-of-trim warning cockpit
annunciation to be illuminated during a
normal takeoff. The system was
redesigned and incorporated into
production. Learjet Modification Kit
“Takeoff-Out-Of-Trim" changes the

system to be the same as current
production airplanes.

E. A single failure in the Mach trim
system can result in an unacceptable
hazardous flight maneuver, Learjet
Service Bulletin SB 35/36-22-4C, “Mach
Trim System,” eliminates this failure
possibility.

Since these conditions are likely to
exist or develop in other airplanes of the
same type design, an airworthiness
directive is being proposed which
requires modification of Learjet Model
35/36 series airplanes to minimize the
potential for hazardous flight conditions.

Aproximately 300 airplanes will be
affected by this AD. It will take
approximately 300 manhours per
airplane to accomplish the required
actions, and the average labor cost will
be $30 per man-hour. Repair parts are
estimated at $6,000 per airplane. The
loss associated with one week of down
time is estimated to be $3,500. Based on
these figures, the total cost impact of
this AD is estimated to be $5,550,000.
For these reasons, the proposed rule is
not considered to be a major rule under
the criteria of Executive Order 12291.
Few, if any, small entities within the
meaning of the Regulatory Flexibility
Act would be affected.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft,
The Proposed Amendment

Accordingly, the FAA proposes to
amend § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) by
adding the following new Airworthiness
Directive;

Gates Learjel: Applies to Cates Learjet
models 35/35A, Serial Numbers 001 thru
506, and models 36/36A, Serial Numbers
001 thru 053, certificated in all categories.
Compliance required within 18 months
after the effective date of this AD, as
indicated, unless previously
accomplished,

A. Modify Learjet Models 35, 36, 35A, and
36A airplane flight control systems and
control wheels in accordance with the
following Gates Learjet Modification Kits
(kits are being developed): Pitch Axis
Interrupt, Trim-in-Motion, Stall Prevention
{Stick Pusher) “g” Limiter, Overspeed
Warning System Test, Mach Trim System
and Takeoff-Out-Of-Trim Warning.

B. Insert in the appropriate sections of the
existing Airplane Flight Manual (AFM) the
FAA approved temporary Airplane Flight
Manual Changes pertaining to procedures
required as a result of the modification of the
flight control system in accordance with
Airplane Modification Kit. Upon completion
of the modifications required by paragraph
“A" of this AD and the insertion of the
temporary AFM changes or equivalent
permanent AFM revision, the identified, more
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restrictive paragraphs of AD 80-19-11 set
forth inTable I below are no longer
applicable and may be removed.

TABLE ||

AFM change date

et
superseded

(To be determined)....| A/2, A/5, A/6.
. (To be determined)....| A/2, A/5, A/6.

C. Prior to accomplishing the modification
required by paragraph A" of this AD,
contact the FAA office noted in paragraph
“E" of this AD if any other modification or
alteration has been performed on the affected
airplane for further instruction relative to the
compatibility of these modifications and this
AD

D. Airplanes may be flown in accordance
with FAR 21,197 to a location where >
modifications required by this AD can be
accomplished.

E. An equivalent method of compliance
with this AD must be approved by the
Manager, Wichita Aircraft Certification
Office, FAA Central Region, Room 238,
Terminal Building No. 2299, Mid-Continent
Airport, Wichita, Kansas 67209.

(Secs. 313(a), 601 and 603, Federal Aviation
Act of 1958, as amended, (49 U.S.C. 1354(a),
1421 and 1423); sec. 6(c) Department of
Transportation Act (49 U.S.C. 1655(c)); and 14
CFR 11.85)

Note.—For the reasons discussed earlier in
the preamble: the FAA has determined that
this document (1) involves a proposed
regulation which is not significant under
Executive Order 12291, and (2) is not a
significant rule pursuant to the Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979);
and it is certified under the criteria of the
Regulatory Flexibility Act that this proposed
rule, if promulgated, will not have a
significant economic impact on a substantial
number of small entities. A regulatory
evaluation has been prepared and has been
placed in the public docket.

Issued in Seattle, Washington, on
September 15, 1982,

Leroy A. Keith,

Acting Director, Northwest Mountain Region,
[FR Doc. 82-26297 Filed 9-24-82; 8:45 am]

BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 82-NM-69-AD]

Sundstrand Data Control Cockpit
Voice Recorder Models AV-557A, AV~
557B, and AV-557C; Airworthiness
Directives

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM),

SUMMARY: Sundstrand Data Control,
Inc,, Model AV-557A, AV-557B, and

AV-557C Cockpit Voice Recorders
(CVR) installed in transport-category
airplanes may have intermittent
operation, erroneous self-test
indications, and/or sensor or tape-off-
reel failures. These anomalies have been
attributed to the wrong type of
connector sockets used in the CVR tape
deck housing. The failure of the CVR
may result in loss of data necessary to
determine the probable cause of an
accident, and possibly prevent future
accidents.

The proposed rule would require an
inspection and replacement of, if
necessary, the tape deck housing
connector of all Models AV-557A, AV-
557B, and AV-557C Cockpit Voice
Recorders.

DATE: Comments must be received on or
before November 29, 1982,

ADDRESSES: The applicable service
information may be obtained from:
Sunstrand Data Control, Inc., Overlake
Industrial Park, Redmond, Washington
98052. This information may also be
examined at the FAA Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168; or 9010 East Marginal Way South,
Seattle, Washington. Send comments on
this proposal to: FAA Northwest
Mountain Region, Office of the Regional
Counsel, Attn: Airworthiness Rules
Docket No. 82-NM-69-AD, 17900 Pacific
Highway South, C-68966, Seattle,
Washington 98168.

FOR FURTHER INFORMATION CONTACT:
Mr. Ted T. Ebina, Systems & Equipment
Branch, ANM-130S, Seattle Area
Aircraft Certification Office, FAA
Northwest Mountain Region, 9010 East
Marginal Way South, Seattle,
Washington, telephone (206) 767-2500.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
and be submitted in duplicate to the
address specified below. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. All
comments submitted will be available
both before and after the closing date
for comments in the rules décket for
examination by interested persons. A
report summarizing each FAA /public
contact concerned with the substance of

this proposal will be filed in the rules
docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional
Counsel, Attention: Airworthiness
Directive Rules Docket, Docket No. 82~
NM-69-AD, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

Discussion: The FAA has been
advised by Sundstrand Data Control,
Inc., that some CVR's were
manufactured with connectors
containing split-ring, rather that full-ring
sockets. The use of split type socket
connectors does not ensure proper
engagement of the mating interface to
ensure consistent operation of cockpit
voice recorders. Sundstrand Data
Control, Inc., has issued Service Bulletin
No. 012-0296-109, "Communications—
Cockpit Voice Recorders/Models AV-
557A, AV-557B, and AV-557C/Tape
Deck Housing Connector Check,"
recommending that owners inspect the
CVR's to determine the type of
connector sockets used and contact the
factory for replacement of any split type
connectors with full-ring socket
connectors. The split type connectors
had been inadvertently introduced at
the factory in approximately 580 CVR's
and cannot be traced by examining
equipment serial numbers. Inspection of
the affected CVR models is the only
method of determining if the correct
tape deck housing full ring socket
connectors are installed to ensure
proper engagement of the mated parts.

Minor misalignment of the ring
connector interfaces may occur with the
split ring connector which could
significantly affect the proper operation
of CVR's by giving intermittent
operation, erroneous self test indication,
and sensor/tape-off-reel failure. An AD
is proposed that would require an
inspection of the tape deck housing
connectors and replacement of split-ring
socket connectors to assure that
undetected failures of the CVR will not
result in loss of data necessary for
accident investigation.

It is estimated that 580 cockpit voice
recorders will be affected by this AD
and that it will take approximately %
man-hour to identify the type of tape
deck housing connector sockets used.
Replacement of connectors will be
accomplished at the factory at no charge
until January 2, 1984. Based on these
figures, the maximum cost of this AD to
operators is estimated to be $14,500. For
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these reasons, the proposed rule is not
considered to be a major rule under the
criteria of Executive Order 12291, Few, if
any, small entities within the meaning of
the Regulatory Flexibility Act would be
affected.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.

The Proposed Amendment

Accordingly, the Federal Aviation
Administration proposes to amend
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) by adding the
following new Airworthiness Directive:

Sundstrand Data Control, Inc.: Applies to
Sundstrand Model AV-557A, AV-557B,
and AV-557C Cockpit Voice Recorders
(CVR) installed in any model aircraft.
Within the next 2,000 hours time-in-
service after the effective date of this
AD, unless already accomplished,
inspect the CVR tape deck housing
connector socket and replace, if required,
in accordance with Sundstrand Service
Bulletin 012-0296-109, dated January 25,
1982.

The manufacturer's specifications and
procedures identified and described in
this directive are incorporated herein
and made a part hereof pursuant to 5
U.S.C. 552(a)(1).

All persons affecterd by this proposal
who have not already received this
document may obtain copies upon
request to Sundstrand Data Control,
Inc.,, Overlake Industrial Park, Redmond,
Washington 98052. This document may
also be examined at the FAA Northwest
Mountain Region, 9010 East Marginal
Way South, Seattle, Washington.

(Secs. 313(a), 601, 603, Federal Aviation Act
of 1958, as amended (49 U.S.C. 1354{a), 1421,
and 1423); Sec. 6{c), Department of
Transportation Act (49 U.S.C. 1655{c)); and 14
CFR 11.85)

Note.—For the reasons discussed earlier in
the preamble, the FAA has determified that
this document: (1) Involves a proposed
regulation which is not major under
Executive Order 12291, and {2) is not &
significant rule pursuant to the Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979);
and it is certified under the criteria of the
Regulatory Flexibility Act that this proposed
rule, if promulgated, will not have a
significant economic impact on a substantial
number of small entities. A regulatory
evaluation has been prepared and has been
placed in the public docket.

Issued in Seattle, Washington, on
September 15, 1982.

hroy A. Keith, )

Acting Director, Northwest Mountain Region.
[FR Doc. 82-26296 Filed 9-24-82; 8:45 am|

BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE'
CCMMISSION

17 CFR Part 270
[1C~12675,; File No. S7-943]

Exchange Offers by Certain
Registered Separate Accounts or
Others the Terms of Which Do Not
Require Prior Commission Approval

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule and related
technical rule amendments.

summaRY: The Commission is publishing
for comment a proposed rule under the
Investment Company Act of 1940 that
would permit any registered insurance
company separate account or any
principal under-writer therefor, subject
to certain conditions, to make an
exchange offer to the securityholders of
certain registered separate accounts
without the terms of that offer having
first been submitted to and approved by
the Commission. The proposed rule is
intended to codify the standards that the
Commission has developed with respect
to applications seeking Commission
approval of the terms of certain
exchange offers and, if adopted, will
eliminate the need for separate accounts
to file individual applications with
respect to such exchange offers.

DATE: Comments must be received by
November 22, 1982.

ADDRESSES: Send comments, in
triplicate, to George A. Fitzsimmons,
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, D.C. 20549. Comments
should refer o File No. S7-943 and will
be available for public inspection and
copying in the Commission's Public
Reference Room, 450 Fifth Street, NN-W.;~
Washington, D.C. 20549.

FOR FURTHER INFORMATION CONTACT:
Thomas P. Lemke, Acting Special
Counsel (202-272-2061), or Mary K.
Crook, Attorney (202-272-3010),
Division of Investment Management,
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, D.C.
20549. 5
SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
(“Commission’') today is publishing for
comment proposed rule 11a-2 under the
Investment Company Act of 1840 [15
U.S.C. 80a-1 et seq.] ("Act”), relating to
certain offers of exchange made by
registered insurance company separate
accounts or principal underwriters
therefor (collectively sometimes referred
to as “'separate accounts'’) the terms of
which are required by section 11 of the

Act [15 U.S.C. 80a-11] first to be
submitted to and approved by the
Commission. The proposed rule would
permit any separate account or any
principal underwriter for such account
(collectively the *'offering account’') to
make an offer to a securityholder of that
account or of other separate accounts
having the same insurance company
depositor or sponsor as the offering
account to exchange his security for a
security of the offering account without
the terms of that offer having first been
submitted to or approved by the
Commission, subject to certain
conditions described below. The
Commission is also proposing related
technical amendments to rule 0-1(e) [17
CFR 270.0-1(e)] of its General Rules and
Regulations under the Act.

Background and Discussion

Section 11(a) of the Act [15 U.S.C.
80a-11(a)] makes it unlawful for any
registered open-end investment
company or any principal underwriter
therefor to make an offer to the holder of
a security of that company or any other
open-end company to exchange his
security for a security of the same or
another such company *‘on any basis
other than the relative net asset values
of the respective securities to be
exchanged * * *," unless the terms of the
offer have first been submitted to and
approved by the Commission or are in
accordance with Commission rules in
effect at the time the exchange offer is
made. Section 11(c) of the Act [15 U.S.C.
80a-11(c)] provides, as relevant here,
that the provisions of subsection 11(a)
shall be applicable, irrespective of the
basis of the exchange, to exchange
offers involving a security of a
registered unit investment trust.' As a
registered investment company, any
registered insurance company separate
account? that makes an offer of

! Section 11(c) of the Act provides:

The provisions of subsection (a) shall be
applicable, irrespective of the basis of exchange, (1)
to any offer of exchange of any security of a
registered open-end company for a security of a
registered unil investment trust or registered face-
amoun! certificate company; and {2) to any type of
offer of exchange of the securitios of registered unit
investment trusts or registered face-amount
certificate companies for the securities of any other
inyestment company.

* A “separate account” is defined in section
2(a)(37) of the Act [15 U.S.C. 80a-2{a)(37)] as an
account established and maintained by an
insurance company pursuant to the laws of any
state or governmental entity of the United States or
Canada, under which income, gains or losses,
whether or not realized, from the assets of such
account are charged against such account without
regard to other income, gains, or losses of the
insurance company. A substantially identical
definition of “separate account.” as that term is
used in various rules under the Act, is contained in
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exchange to its securityholders or to
securityholders of cther registered
investment companies must, of course,
comply with the requirements of section
11 of the Act and, where necessary,
obtain Commission approval of the
terms of the exchange offer.

The legislative history of section 11
indicates that the purpose of that
provision is to provide the Commission
with an opportunity to examine the
terms of certain exchange offers, and in
particular any fees or charges imposed
in connection therewith, to insure that
the exchange offer is not being made
primarily or solely “for the purpose of
exacting additional selling charges” *
from investors “for which they [receive]
nothing but the privilege of making
successive investments.” ¢

A substantial number of applications
for Commission approval of the terms of
exchange offers pursuant to section 11
involve offers made by offering accounts
to their securityholders or to
securityholders of different separate
accounts having the same insurance
company depositors or sponsors as the
offering accounts to exchange their
securities for securities of the offering
account. This type of exchange offer
may take a variety of forms, depending
upon the classification under the Act of
the separate accounts involved.®
Irrespective of the form, however, such
offers generally raise similar issues of
law and fact.

rule 0-1(e) under the Act [17 CFR 270.0-1(e)). A
separate account may be registered under the Act
s an open-end management company
{"management account”) or as a unil investment
trust (“trust account™).

*S. Rep. No. 1775, 76th Cong,, 3d Sess, 7-8 (1840).
See H.R. Rep. No. 2639, 76th Cong., 3d Sess. 8
(1940); Hearings on H.R. 10065 Before a Subcomm,
of the House Comm. on Interstate and Foreign
Commerce, 76th Cong., 3d Sess, 111 (June 13, 14,
1840). See generally Investment Trusts and
Investment Companies: Hearings on 8. 3560 Before
a Sub: of the Senate Comm. on Banking and
Currency, 76th Cong., 3d Sess. Part 2 §51-857 (April
12,15, 16, 17, 18, 18, 22, 23, 24, 25 and 26, 1940)
(hereinafter “Hearings on S. 3580”). - i

‘Hearings on 8. 3580, supra note 3, at 957. /

*For example, an exchange offer may be made to
a securityholder of @ management account to
exchange his security, funded by a particular
partfolio of the separate account, for a security
funded by a different portfolio of that account, for a
different security funded by the same portfalio of
that account, or for a security of a different
management or trust account having the same
insurance company depositor or sponsor as the
offering account. Similarly, an offer may be made to
a securityholder of a trust account to exchange his
security, funded by a particular portfolio-company
of the trust account, for a security funded by a
different portfolic company of that account, for a
different security funded by the same portfolio
company of that account, or for a security of a
different management or trust account having the
same insurance company depositor or sponsor as
the offering account.

Applicants typically justify their
requests for approval on the grounds
that the exchange offers are in the best
interests of securityholders and are not
contrary to the legislative intent of
section 11. Applicants assert that
Commission approval will benefit
securityholders by allowing applicants
to offer securityholders the opportunity
to change their contracts or the funding
medium of their contracts when, in the
opinion of securityholders, such a
change is warranted by their changing
investment objectives or by economic,
market, or tax considerations,
Applicants further assert that the
exchange offers are consistent with
section 11 because they are not being
made solely or primarily for the purpose
of “churning” a securityholder's
investment, but rather are intended to,
and in fact will, provide a substantial
benefit to securityholders.

It has been the Commission’s
experience that such applications have
demonstrated that the terms of the
exchange offers generally are consistent
with the legislative intent of section 11,
Accordingly, Commission approval
generally has been granted, provided
that the offering account includes
certain conditions in the offer which the
Commission's judgment and experience
have shown to be necessary and
appropriate to insure that the abuses
that Congress intended to be eliminated
by section 11 will not occur.

In recognition of these circumstances,
and in light of the Commission’s
rulemaking authority under section
11(a), the Commission is proposing rule
11a-2, which generally would codify the
standards that the Commission has
developed with respect to applications
seeking Commission approval of the
terms of the exchange offers herein
described.® This rule, if adopted, should
benefit securityholders by eliminating
the unnecessary expenses and delays
incurred by separate accounts in
connection with obtaining individual
orders of the Commission approving the
terms of certain typical exchange offers
and should significantly reduce the
number of applications presently
required to be processed by the
Commission, thereby permitting the
Commission to allocate its resources to
other matters. A discussion of the
proposed rule is set forth below.

*Proposed rule 11a-2 is the first of several rules
which the Commission expects to propose codifying
existing Commission practices with respect to
certain types of applications filed by separate
accounts for exemptive and other relief under the
Act.

Proposed Rule and Related Technical
Amendments

Paragraph (b) of proposed rule 11a-2
provides that notwithstanding section 11
of the Act, any offering account may
make an offer to the holder of a security
of that account or of other separate
accounts ? having the same insurance
company depositor or sponsor as the
offering account ® to exchange his
security (termed the “exchanged
security” in the proposed rule) ®for a
security of the offering account (termed
the “acquired security"” in the proposed
rule), without the terms of that offer
having first been submitted to and
approved by the Commission, provided
that two conditions are satisfied.

The first condition is prescribed by
paragraph (b)(1), and provides that the
exchange offer must be made on the
basis of the relative net asset values of
the securities to be exchanged, except
that the offering account may deduct at
the time of the exchange two amounts,
Paragraph (b)(1)(i)(A) provides that the
offering account may deduct an
administrative charge that is reasonable
in relation to the actual administrative
costs incurred in effecting the exchange.
Administrative costs could include, for
example, costs incurred by the offering
account for bookkeeping services,
printing costs other than for the printing
of prospectuses, postage, and similar
costs incurred by contract
salespersons.'® Administrative costs

? As noted supra, rule 0-1(e) of the General Rules
and Regulations under the Act defines the term
“separate account,” as used in those rules, and sets
forth conditions to the availability of exemptive
relief for a separate account pursuant to those rules.
The Commission is proposing to amend paragraphs
(e) and (e)(2) of rule 0-1(e) to include rule 11a-2 as
one of the rules listed therein.

*The Commission specifically requests comments
on whether it is necessary or appropriate to expand
the availability of the exemptive relief provided by
the proposed rule to permit separate accounts
having different insurance company sponsors or
depositors to make exchange offers without
Commisgion approval of the lerms of those offers
provided that the insurance companies have a
common parent company. .

®Paragraph (a)(2) of the proposed rule defines the
term “exchanged security" to include not only the
securily or securities acutally exchanged in the
exchange offer but also any security or securities
previously exchanged for the exchanged security or
its predecessors. This definition is intended to make
clear that the relief afforded by the proposed rule
would be available to exchange offers involving an
exchanged security that itself was the result of one
or more exchange offers, provided that the
requirements of the proposed rule are satisfied, but
that in such a situation the provisions of the rule
limiting the amount and method of calculation of a
sales load would be applied cumulatively.

" Of course, if a separate account proposing to
make an exchange offer reasonably anticipates that
it will incur significant brokerage expenses directly
attributable to the exchange, it may consider these
costs in determining the level of its administrative
charge.
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would not include commissions paid to
salespersons. In this regard, the
Commission wishes to emphasize that in
its view the payment of commissions to
salespersons as an incentive to solicit
security holders to exchange their
securities is inconsistent with the
legislative intent of section 11.
Paragraph (b){1)(i){B) requires that the
administrative charge must be disclosed
in Part I of the offering account's
Registration Statement under the
Securities Act of 1933 [15 U.S.C. 77a et
seq.].M

Paragraph (b)(1)(ii) provides that the
offering account also may deduct at the
time of the exchange any front-end sales
load ' permitted by paragraph (c) of the
proposed rule. Paragraph (c) prescribes
two requirements in this regard.
Paragraph (¢)(1) provides that this sales
load shall be a percentage that is no
greater than the difference between the
rate of any front-end sales load
otherwise applicable to that security
and the rate of any front-end sales load
previously paid on the exchanged ~
security. This condition reflects the
terms of Commission orders in this area
and is intended to insure that a
securityholder who exchanges his
security is credited for any front-end
sales load previously paid on the

1 paragraph (b)(1) would not provide the offering
account with exemptive relief from sections
26{a}{2)(C) [15 U.S.C. 80a-26{a)(2)(C)] and 27(c}(2)
[15 U.S.C. 80a-27(c)(2)] of the Act for deduction of
an administrative charge. Section 26(a}(2)(C) of the
Act provides generally that no principal underwriter
or depositor for a trust account shall sell any
security of which such trust is the issuer unless the
instrument pursuant to which that security is issued
provides that no payment to the depositor of or
principal underwriter for such trust shall be allowed
the trustee as an expense, except that provision
may be made for the payment to such person of a
fee, not exceeding such reasonable amount as the
Commission may prescribe as compensation for
performing bookkeeping and other administrative
services. This provision is made applicable to
management accounts issuing periodic payment
plan certificates by section 27(c)(2) of the Act, and it
has been the Commission's position that if payment
for a security of a separate account is permitted to
be made with more than one purchase payment, the
security is a periodic payment plan certificate
subject to section 27 of the Act. In most cases,
however, such exemptive relief would not be
necessary because the offering account would have
previously obtained an exemptive order permitting
the deduction of this charge in connection with
exchanges.

2 Paragraphs [a)(3) and (a)(1) define, respectively,
the terms “front-end sales load" and “contingent
deferred sales load.” For purposes of the proposed
rule, a front-end sales load is a sales load thal is
deducted from a purchase payment before it is
invested in a separate account while a contingent
deferred sales load is a sales load that is deducted
at the time all or a portion of the amount
representing a securityholder’s interest in a
separate account is redeemed or annuitized (see
note 16 infra).

security.'® Paragraph (c)(2), which also
reflects Commission orders in this area,
provides that the total sales load paid
on both the acquired and exchanged
security shall not exceed 9 percent of
the sum of the purchase payments made
for the acquired security ' and the
exchanged security. This condition,
which is analogous to the requirement of
section 27(a)(1) of the Act [15 U.S.C.
80a-27(a)(1)] *® that any sales load
imposed on a periodic payment plan
certificate not exceed 9 percent of total
purchase payments to be made thereon,
also reflects the terms of Commission
orders in this area.

The second condition imposed by
proposed rule 11a-2 is prescribed by
paragraph (b)(2), which provides that if
the offering account imposes a

3Thus, for example, il a front-end sales load of 8
percent is to be imposed on the acquired security,
and a front-end sales load of 6 percent was paid
previously on the exchanged security, then the
maximum front-end sales load that could be
imposed on the acquired security in reliance on the
proposed rule would be 3 percent.

Assuming the facts above except that the
exchanged security itsell was the result of more
than one exchange offer and that a cumulative
front-end sales load equsl to 7 percent of total
purchase payments had been paid on the exchanged
security and its predecessors, then the maximum
front-end sales load that would be imposed on the
acquired security in reliance on the proposed rule
would be 2 percent. :

On the other hand, if a front-end sales load of 6%
is to be imposed on the acquired security, and a
front-end sales load of 9% was paid previously on
the exchanged security, then no sales load may be
imposed on the acquired security.

W Pparagraph (a){4) of the proposed rule provides
that the phrase “purchase payments made for the
acquired security," as used in subparagraphs (¢)(2)
and [d}{2), shall not include any purchase payments
made for the exchanged security or appreciation
attributable to those purchase payments transferred
to the offering account in connection with the
exchange. This provision is intended to insure that
purchase payments made for the exchanged
security are not, for purposes of the 9 percent
limitation of paragraphs (c)(2) and (d)(2) of the
proposed rule, considered both as purchase
payments made for the exchanged security and as a
purchase payment made for the acquired security,
and that any appreciation attributable to purchase
payments made for the exchanged security is not,
for purposes of paragraphs {c){2) and {d})(2),
considered to be a purchase paymant made for the
acquired security. The phrase “appreciation
attributable” to purchase payments made for the
exchanged security, as used in paragraph (a)(4), is
intended to include any amqunts credited to a
securityholder's interest in a separate account as a
result of the income, gains, or both of that account.

% Section 27(a)(1) of the Act provides that:

It shall be unlawful for any registered investment
company issuing periodic payment plan certificates,
or for any depositor or underwriter for such
company, to sell any such certificate, if—

(1) The sales load on such certificate exceeds 9
per centum of the total payments to be made
thereon * * *.

As discussed in nofe 11 supra, section 27 of the
Act is applicable to separate accounts issuing
periodic payment plan certificates.

contingent deferred sales load '® on the
acquired security, then this sales load
shall be calculated in the manner
prescribed by paragraphs (d) or (e) of
the proposed rule, depending upon
whether the exchanged security was
subject to a contingent deferred sales
load ' or a front-end sales load was
paid on that security. *

If the exchanged security was subject
to a contingent deferred sales load,
paragraph (d) imposes two requirements
with respect to the method of -
computation and the amount of any
contingent deferred sales load that the
offering account may impose on an
acquired security. First, paragraph (d)(1)
requires the “tacking” of time for the
purpose of calculating the amount of any
contingent deferred sales load, i.e., the
sales load must be calculated both as if
the holder of the acquired security had
been a holder of that security from the
date on which he became the holder of
the exchanged security and as if
purchase payments made for the
exchanged security had been made for
the acquired security on the date on
which they were made for the
exchanged security. These conditions
reflect Commission orders in this area
and, similar to paragraph [c)(1), are
intended to insure that any
securityholder who exchanges his
security is credited, for purposes of the
computation of any contingent deferred
sales load, for the length of time that he
held the exchanged security. Second,
paragraph (d)(2), which is similar in
theory to paragraph (c)(2), provides that
any contingent deferred sales load
imposed on an acquired security shall
not exceed 9 percent of the sum of the
purchase payments made for the
acquired security and the exchanged
security.

If a front-end sales load was paid on
the exchanged security, then paragraph

1€ A “contingent deferred sales load,” as that term
is commonly used, is generally understood to be a
deferred sales load the imposition of which is
contingent either upon redemption of all or a portion
or the amount representing a securityhalder's
interest in a separate account or, in certain cases,
upon annuitization of that amount prior to a
specified period of time such as, for example, within
five years of the date of purchase. The definition of
“contingent deferred sales load” included in
paragraph (a)(1) of the proposed rule is broader
than this common understanding, however, in that
this definition also includes any “deferred sales
losd.” A deferred sales load is a sales load thal is
deferred until all or & portion of the amount
representing a securityholder’s interest in a
separate account is redeemed or annuitized, but its
imposition is not subject to any contingency.

2 Consistent with exemptive orders previously
issued under section 11, the proposed rule does not
permit a contingent deferred sales load to be
imposed upon the redemption of the
security in connection with the exchange offer.
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(e) provides that any contingent
deferred sales load imposed on the
acquired security may not be imposed
on purchase payments made for the
exchanged securily or appreciation
atiributable to purchase payments made
for the exchanged security that are
transferred in connection with the
exchange. This paragraph is intended to
insure that purchase payments made for
the exchanged security for which a
front-end sales load was paid, and
appreciation attributable to those
purchase payments, will not
subsequently be subject to a contingent
deferred sales load by the offering
account.

Finally, paragraph (f) expressly
excludes from reliance on the proposed
rule any exchange offer which involves
an exchanged or acquired security upon
which both front-end sales load and a
contingent deferred sales load are
imposed or are to be imposed. While
this type of security has been registered,
the Commission has not yet had
sufficient experience through the
application procedure to determine, by
rule, appropriate standards for exchange
offers involving it.*®

List of Subject in 17 CFR Part 270

Investment companies, Reporting
requirements, Securities.

Text of Proposed Amendments to Rule
0-1(e) and Proposed Rule 11a-2

PART 270-GENERAL RULES AND
REGULATIONS, INVESTMENT
COMPANY ACT OF 1940

Part 270 of Chapter II of Title 17 of the
Code of Federal Regulations is proposed
to be amended as follows:

1. By revising paragraphs (e) and (e)(2)
of § 270.0-1 to read as follows:

§270.0-1 Definition of terms used in this
part.

(e) Definition of separate account and
conditions for availability of exemptions
under §§ 270.6c-8, 270.11a-2, 270.14a-2,
270.15a-8, 270.16a-1, 270.22d-3, 270.22e-
1, 270.27a-1, 270.27a-2, 270.27a-3,
270.27¢-1, and 270.32a-2 of this chapter.
. - * - *

(2) As conditions to the availability of
exemptive Rules 6¢-8, 11a-2, 14a-2, 15a-
3, 16a-1, 22d-3, 22e-1, 27a-1, 27a-2, 27a-
3, 27c-1, and 32a-2, the separate account
shall be legally segregated, the assets of

'*The Commission specifically requests
comments on whether it is necessary or appropriate
lo include within the proposed rule securities that
are subject to a front-end and a contingent deferred
sales load, and, if so, what limitations on the
amount and method of calculation of sales loads
should be applied to exchange offers involving such
securities,

the separate account shall, at the time
during the year that adjustments in the
resrves are made, have a value at least
equal to the reserves and other contract
liabilities with respect to such account,
and at all other times, shall have a value
approximately equal to or in excess of
such reserves and liabilities; and that
portion of such assets having a value
equal to, or approximately equal to, such
reserves and contract liabilities shall not
be chargeable with liabilities arising out
of any other business which the
insurance company may conduct.

2. By adding § 270.11a-2 to read as
follows:

§ 270.11a-2 Offers of exchange by certain
registered separate accounts or others the
terms of which do not require prior
Commission approval.

(a) As used in this section:

(1) “Contingent deferred sales load"
shall mean any sales load, including a
deferred sales load, that is deducted
upon redemption or annuitization of
amounts representing all or a portion of
a securityholder’s interest in a separate
account;

(2) “Exchanged security" shall include
not only the security or securities of a
securityholder actually exchanged in an
exchange offer but also any security or
securities of the securityholder
previously exchanged for the exchanged
security or its predecessors;

(3) “Front-end sales load" shall mean
any sales load that is deducted from one
or more purchase payments made by a
securityholder before they are invested
in a separate account; and

(4) “Purchase payments made for the
acquired security,” as used in
paragraphs (c)(2) and (d)(2) of this
section, shall not include any purchase
payments made for the exchanged
security or any appreciation attributable
to those purchase payments that are
transferred to the offering account in
connection with an exchange.

(b) Notwithstanding section 11 of the
Act [15 U.S.C. 80a-11], any registered
separate account or any principal
underwriter for such an account
(collectively the “offering account”) may
make or cause to be made an offer to the
holder of a security of the offering
account or of any other registered
separate account having the same
insurance company depositor or sponsor
as the offering account to exchange his
security (the “exchanged ‘security”) for a
security of the offering account (the
“acquired security’') without the terms
of such exchange offer having first been
submitted to and approved by the
Commission, Provided, That

(1) The exchange is made on the basis

of the relative net asset values of the
securities to be exchanged, except that
the offering account may deduct at the
time of the exchange

(i) An administrative charge that

(A) Is reasonable in relation to the
administrative costs incurred in
connection with the exchange and

(B) Is disclosed in Part I of the offering
account’s Registration Statement under
the Securities Act of 1933, and

(ii) Any front-end sales load permitted
by paragraph (c) of this section, and

(2) If the offering account imposes a
contingent deferred sales load on the
acquired security, then this sales load, if
imposed, shall be calculated in the
manner prescribed by paragraph (d) or
(e) of this section,

(c) If the offering account imposes a
front-end sales load on the acquired
security, then such sales load

(1) Shall be a percentage that is no
greater than the difference between the
rate of the front-end sales load
otherwise applicable to that security
and the rate of any front-end sales load
previously paid on the exchanged
security, and

(2) Shall not exceed 9 percent of the
sum of the purchase payments made for
the acquired security and the exchanged
security.

(d) If the offering account imposes a
contingent deferred sales load on the
acquired security and the exchanged
security also was subject to a contingent
deferred sales load, then any contingent
deferred sales load imposed on the
acquired security

(1) Shall be calculated as if

(i) The holder of the acquired security
had been the holder of that security
from the date on which he became the
holder of the exchanged security and

(ii) Purchase payments made for the
exchanged security had been made for
the acquired security on the date on
which they were made for the
exchanged security, and

(2) Shall not exceed 9 percent of the
sum of the purchase payments made for
the acquired security and the exchanged
security.

(e) If the offering account imposes a
contingent deferred sales load on the
acquired security and a front-end sales
load was paid on the exchanged
security, then any contingent deferred
sales load imposed on the acquired
security may not be imposed on
purchase payments made for the
exchanged security or any appreciation
attributable to purchase payments made
for the exchanged security that are
transferred in connection with the
exchange.
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(f) Notwithstanding the foregoing, no
offer of exchange shall be made in
reliance on this section if both a front-
end sales load and a contingent deferred
sales load are to be imposed on the
acquired security or if both such sales
loads are imposed on the exchanged
security. ?

Paperwork Reduction Act

The information collection required by
the rule has been submitted to the Office
of Management and Budget for
clearance.

Statutory Authority

The Commission proposes rule 11a-2
pursuant to the provisions of sections
11(a) [15 U.S.C. 80a-11(a)] and 38(a) {15
U.S.C. 80a-37(a)] of the Act. The
Commission proposes related technical
amendments to rule 0-1(e) [17 CFR
270.0-1(e)] pursuant to the provisions of
section 38(a) [15 U.S.C. 80a-37(a)] of the
Act,

Regulatory Flexibility Act Certification

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Chairman of the Commission
has certified that rule 11a-2, if adopted,
will not have a significant economic
impact on a substantial number of small
entities. This certification, including the
reasons therefor, is attached to this
release.

Dated: September 20, 1982.
By the Commission.
George A. Fitzsimmons,
Secretary.

Regulatory Flexibility Act Certification

I, John S. R. Shad, Chairman of the
Securities and Exchange Commission, hereby
certify pursuant to 5 U.S.C. 605(b) that
proposed rule 11a-2 under the Investment
Company Act of 1940 (“Act"), if adopted, will
not have a significant economic impact on a
substantial number of small entities, The
reason for this certification is that there are
few, if any, registered insurance company
separate accounts that qualify as “small
entities,” as that term has been defined in the
Commission's rules. Moreover, the reduction
in costs to such separate accounts, if any,
resulting from the proposed rule’s elimination
of their need to file exemptive applications
seeking Commission approval of the terms of
certain routine exchange offers will not have
a significant economic impact on any such
separate accounts.

Dated: September 20, 1982,
John S. R. Shad,
Chairman.
[FR Doc. 82-26467 Filed 8-24-82; 8:45 am]
BILLING CODE 8010-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Parts 886 and 901

Abandoned Mine Land Reclamation
Program; Alabama

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Receipt of the Abandoned Mine
Land Reclamation (AMLR) Grant
Amendment from the State of Alabama.

SUMMARY: On July 27, 1982, the State of
Alabama submitted to OSM its
proposed Abandoned Mine Land
Reclamation (AMLR) grant amendment
to add six projects under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). OSM is seeking public
comment on the adequacy of the State
grant amendment.

DATE: Written comments on the
amendment must be received on or
before 5:00 p.m., October 27, 1982.

ADDRESS: Copies of the full text of the
proposed Alabama grant amendment
are available for review during regular
business hours at the following
locations:

Office of Surface Mining Reclamation
and Enforcement, Alabama Field
Office, 228 West Valley Avenue,
Room 302, Birmingham, Alabama
35209;

and

State of Alabama, Department of
Industrial Relations, 649 Monroe
Street, Montgomery, Alabama 36130,
Written comments should be sent to:

Field Office Director, John T. Davis,

Office of Surface Mining Reclamation

and Enforcement, 228 West Valley

Avenue, Room 302, Birmingham,

Alabama, 85209.

FOR FURTHER INFORMATION CONTACT:

Roger Wiedeburg, Program Specialist,

Alabama Field Office, Telephone (205)

254-0953 or 4.

SUPPLEMENTARY INFORMATION: On July

27, 1982, OSM received an AMLR grant

amendment from the State of Alabama.
The purpose of this submission is to
implement the State reclamation
program as codified in 30 CFR, Chapter
VII, Subchapter T, Part 901 as published
in the Federal Register 47 FR 22060 on
May 20, 1982,

Title IV of the Surface Mining Control
and Reclamation Act of 1977 (SMCRA),
Pub. L. 95-87, 30 U.S.C. 1201 ef seq.,
establishes and AMLR program for the
purposes of reclaiming and restoring
land and water resources adversely

affected by past mining. This program is
funded by a reclamation fee imposed
upon the production of coal. Lands and
water eligible for reclamation under the
program are those that were mined or
affected by mining and abandoned or
left in an inadequate reclamation status
prior to August 3, 1977, and for which
there is no continuing reclamation
responsibility under State and Federal
law.

Each State having within its borders
coal mined lands eligible for
reclamation under Title IV of SMCRA
may submil to the Secretary a State
reclamation grant application to
implement the provisions of the
approved State Reclamation Plan.

However, grants for mine reclamation
may be issued only to States with an
approved Title V Regulatory Program
and an approved State Reclamation
Plan.

A State Reclamation Plan for
Alabama was submitted to the
Secretary on May 29, 1981 and approved
on May 20, 1982 which demonstrated the
capability of the State to administer an
AMLR program in accordance with Title
IV of SMCRA. In approving the State
Plan, the Secretary determined that the
State had the necessary State legislation
to implement the provisions of the Plan.

This notice describes the nature of the
proposed additional projects and sets
forth information concerning public
participation in the Director's
determination of whether or not the
submitted amendment should be
approved.

Approval of the amendment would
result in the implementation of the
approved additional projects for the
reclamation of abandoned mine lands in
Alabama,

All written comments must be mailed
or hand carried to the Field Office
above,

The comment period will close at 5:00
p.m. on October 27, 1982, Comments
received after that time may not
necessarily be considered. During the
comment period representatitives of the
Field Office will be available to meet
between 8:00 a.m. and 4:00 p.m. at the
request of members of the public to
receive their advice and
recommendations concerning the
proposed State AMLR amendment.

Persons wishing to meet with
representatives of the Field Office
during this time period may place such
requests with John T. Davis, Field Office
Director, telephone (205) 229-0953 at the
Field Office above.

Meetings may be scheduled at the
Field Office between 9 a.m. and noon
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and 1 p.m. and 4 p.m. Monday through
Friday excluding holidays.

OSM intends to continue to discuss
the State's amendment with
representatives of the State throughout
the review process.

In order to comply with the
requirements of the National
Environmental Policy Act, OSM will
assess the environmental effects of all
State reclamation projects. The primary
basis for this assessment will be the
environmental information provided in
the project grant amendment.

The Alabama AMLR grant
amendment can be approved if:

1. The Director finds that the public
has given adequate notice and
opportunity to comment, and the record
dogs not reflect major unresolved
controversies.

2. Views of other Federal agencies
have been solicited and considered.

3. The amendment meets all the
requirements of the OSM, AMILR
program provisions and the required
Federal circulars.

4. The State has an approved
regulatory program and an approved
State reclamation plan.

The following constitutes a summary
of the contents of the amendment:

1. Designation of authorized State
Agency to administer the program,

2. Objectives and need for the
assistance,

3. Project ranking and selection,

4. Coordination with other
reclamation programs,

5. Results and benefits expected,

6. Plan of action pertaining to the
scope,

7. Monthly or quarterly projections of
accomplishments to be achieved,

8. Kinds of data to be collected and
maintained,

9. Criteria used to evaluate the results
and success of the projects,

10. Key individuals to be employed,

11. Precise location of the project and
area to be served,

12. Budgetary calculations for each
project,

13. Description of the public's
participation in planning and
preparation of the grant application, and

14. A complete environmental
assessment for each project.

Reclamation projects included in
amendment, location, and description:

1, Title: Mineral Spring Project,
Location: Jefferson County, Description:
Abandoned mine portals, airshafts,
subsidence-prone areas, dangerous
highwall, hazardous mine related
structures and associated problems;

2. Title: Sumter, South Project,
Location: Jefferson County, Description:

Dangerous highwalls, mine portals,
abandoned coal loading facility and
associated problems;

3. Title: Gurnee Projest, Location:
Shelby County, Description: Abandoned
mine portals, airshaft, dangerous
embankment and associated problems;

4. Title: Upper Bear Creek (Phase II)
Project, Location: Franklin, Marion and
Winston Counties, Description:
Restoration of abandoned mine sites
which are located in close proximity to
the reservoir of potable water supply for
the residents of the area;

5. Title: Texas Project, Location:
Marion County, Description: Abandoned
mine portals, airshafts, abandoned
support facilities and other associated
problems;

6. Title: Big Bridge Project, Location:
Cullman County, Description: Highwalls
and inadequately reclaimed surface-
mined areas.

List of Subjects
30 CFR Part 886

Coal mining, Grant programs, Natural
resources, Reporting requirements,
Surface mining, Underground mining.

30°CFR Part 901

Coal mining, Intergovernmental
relations, Surface mining, Underground
mining.

Dated: September 21, 1982,

William B. Schmidt,

Acting Director, Office of Surface Mining.
[FR Doc. 82-26519 Filed 9-24-82; 8:45 am]

BILLING CODE 4310-05-M

30 CFR Part 934

Cancellation of Public Hearing on
Modified Portions of the North Dakota
Permanent Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Cancellation of public hearing,

SUMMARY: Because no one expressed an
interest, OSM is announcing the
cancellation of a public hearing on the
adeqaucy of amendments to the North
Dakota permanent regulatory program
under the Surface Mining Control and
Reclamation Act of 1977 submitted to
OSM by the State for the Director’s
approval.

This notice cancels the public hearing
but does not alter the time and location
at which the North Dakota program and
proposed amendments are available for
public inspection, or the comment period
during which interested persons may

submit written comments on the
proposed program elements,

. DATE: The following hearing is

cancelled: The public hearing on the
proposed modifications to the North
Dakota program, September 28, 1982.

ADDRESSES: Written comments should
be mailed or hand-delivered to: Office of
Surface Mining Reclamation and
Enforcement, Wyoming Field Office,
P.O. Box 1420, Mills, Wyoming 82644.

FOR FURTHER INFORMATION CONTACT:
Mr. William Thomas, Director, Wyoming
Field Office, Office of Surface Mining,
P.O. Box 1420, Mills, Wyoming 82644.
Telephone (307) 328-5830.

SUPPLEMENTARY INFORMATION: On
September 10, 1982, notice of
oppportunity for a public hearing on the
proposed modifications to the North
Dakota program was published in the
Federal Register (47 FR 39868). The
proposed modifications were submitted
to OSM by North Dakota for the
Secretary's approval. Some of the
proposed changes are intended to
satisfy conditions of the Secretary’s
approval of the North Dakota program.

The notice stated that any person
interested in making an oral or written
presentation should contact Mr. William
Thomas by September 21, 1982, and that
if no person contacted Mr, Thomas to
express an interest in participating in
the hearing by the above date, the
hearing would be cancelled. Because no
one expressed an interest in attending
the hearing by September 21, 1982, the
hearing has been cancelled.

While there is not public hearing,
interested persons may still submit
written comments on the proposed
program elements. Written comments
must be received on or before 4:00 p.m.
on October 12, 1982, to be considered in
the Secretary’s decision on whether the
proposed modifications satisfy the
Secretary’s conditions of approval and/
or meet the standards for approval of
State program amendments at 30 CFR
Part 732.

Written comments should be mailed
or hand-delivered to: Mr. William
Thomas, Director, Wyoming Field
Office, Office of Surface Mining
Reclamation and Enforcement at the
address listed above.

Dated: September 22, 1982.

Wm. B. Schmidt,

Assistant Director, Program Operations and
Inspection.

[FR Doc. 82-26500 Filed 9-24-82; 8:45 am|

BILLING CODE 4310-05-M
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30 CFR Part 950

Abandoned Mine Land Reclamation
Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule.

SUMMARY: On April 15, 1982, the State of
Wyaoming submitted to OSM its
proposed Abandoned Mine Land
Reclamation'Plan (Plan) under the
Surface Mining Control and Reclamation
Act of 1977 (SMCRA). On August 16,
1982, the State of Wyoming submitted
revisions to its Plan. OSM is seeking
public comment on the adequacy of the
revised State Plan submission.

DATES: Written comments on the Plan
must be received on or before 5:00 p.m.,
November 12, 1982, Written comments
on whether OSM should hold a public
hearing on the Plan must be received by
5:00 p.m,, October 12, 1982. If requested,
a public hearing will be held on October
15, 1982 at 1:30 p.m. and will continue
until all discussions have been
completed. The hearing may be
cancelled, as discussed under
Supplementary Information below,
ADDRESSES: The public hearing, if held,
will be at Ramada Inn, at Interstate 25
and Center, Casper, Wyoming. The
hearing may be cancelled, as discussed
under Supplementary Information
below. Copies of the full text of the
proposed Wyoming Plan are available
for review during regular business hours
at the following locations:.

State of Wyoming, Land Quality
Division, 401 West 19th Street,
Cheyenne, Wyoming 80202

Office of Surface Mining Reclamation
and Enforcement, Northwest Field
Office, P.O. Box 1420, 935 Pendell
Blvd., Mills, Wyoming 82644

Office of Surface Mining Reclamation
and Enforcement, Administrative
Record-Room 5315, 1100 “L”" Street,
N.W., Washington, D.C. 20240.

Written comments must be mailed or
. hand carried to: Office of Surface

Mining Reclamation and Enforcement,
Northwest Field Office, P.O. Box 1420,
935 Pendell Blvd., Mills, Wyoming 82644,

Comments received after 5:00 p.m.,
November 12, 1982 will not necessarily
be considered or included in the
administrative record for this
rulemaking.
The administrative record will be
available for public review at OSM’s
Northwest Field Office in Mills,
Wyoming, on Monday through Friday,
8:00 a.m. to 4:00 p.m., excluding
holidays.

FOR FURTHER INFORMATION CONTACT:
Ronald Bertram, Abandoned Mine Land
Reclamation, Office of Surface Mining
Reclamation and Enforcement, P.O. Box
1420, 935 Pendell Blvd., Mills, Wyoming
82644, Telephone: (307) 261-5776.

SUPPLEMENTARY INFORMATION: Title [V
of the Surface Mining Control and
Reclamation Act of 1977 (SMCRA), Pub.
L. 95-87, 30 U.S.C. 1201 et. seq.,
establishes an abandoned mine land
reclamation program for the purposes of
reclaiming and restoring lands and
water resources adversely affected by
past mining. This program is funded by
a reclamation fee imposed upon the
production of coal. Lands and water
eligible for reclamation are those that
were mined or affected by mining and
abandoned or left in an inadequate
reclamation status prior to August 3,
1977 and for which there in no y
continuing reclamation responsibility
under State or Federal law.

Title IV provides that if the Secretary
determines that a State has developed
and submitted a program for
reclamation of abandoned mines and
has the ability and necessary State
legislation to implement the provisions
of Title IV, the Secretary may approve
the State program and grant to the State
exclusive responsibility and authority to
implement the approved program.

On April 15, 1982, OSM received a
proposed Abandoned Mine Land
Reclamation Plan from the State of
Wyoming. On August 16, 1982 the State
submitted revisions to its Plan. The
purpose of this submission is to
demonstrate both the intent and
capability to assume responsibility for
administering and conducting the
provisions of SMCRA and OSM's
Abandoned Mine Land Reclamation
(AMLR) Program (30 CFR Chapter VII,
Subchapter R) as amended in the
Federal Register (FR) on June 30, 1982,
47 FR 28574-28604.

This notice describes the proposed
program and sets forth information
concerning public participation in the
Assistant Secretary's determination of
whether or not the submitted Plan may
be approved. The public participation
requirements for the consideration of a
State Plan are found in 30 CFR 884.13
and 884,14 (47 FR 28600-28601 (1982)).
Additional information may be found
under corresponding sections of the
preamble to OSM's AMLR Rules (47 FR
28587-28588 (1982)).

The receipt of the Wyoming Plan
submission is the first step in the
process which will result in the
establishment of a comprehensive
program for the reclamation of
abandoned mine lands in Wyoming.

By submitting a proposed Plan,
Wyoming has indicated that it wishes to
be primarily responsible for this
program. If the submission is approved
by the Assistant Secretary for Energy
and Minerals of the Department of the
Interior, the State will have primary
responsibility for the reclamation of
abandoned mine lands in Wyoming.

All written comments must be mailed
or hand carried to OSM's Northwest
Field Office at the Mills, Wyoming
address listed above under
*Addresses.” Written comments may be
hand carried to the public hearing, if a
public hearing is found to be necessary,
and submitted as exhibits to the
proceedings.

If OSM's Field Office Director finds
that the State has given the public
adequate notice and opportunity to
comment in public hearings, and that the
record of such hearings do not reflect
major unresolved controversies and that
there are not a significant number of
requests during the 15-day period to
comment on the need for a hearing, the
hearing will be cancelled.

Written comments on the issue of
waiver of the public hearing must be
received by 5:00 p.m., October 12, 1982.

Representatives of OSM's Field Office
Director will be available to meet
Monday through Friday, excluding
holidays, between 8:00 a.m. and 4:00
p.m. at OSM’s office in Mills, Wyoming,
indicated above under "Addresses", at
the request of members of the public to
receive their advice and
recommendations concerning the
proposed Wyoming Reclamation Plan
and Program,

Persons wishing to meet with
representatives of the Field Director's
Office during this time period may place
such request with Ronald Bertram,
telephone (307) 261-5776.

The Department intends to continue to
discuss the State’s Plan with
representatives of the State throughout
the review process. All contacts
between Departmental personnel and
representatives of the State will be
conducted in accordance with OSM's
guidelines on contacts with States
published September 19, 1979 at 44 FR
54444.

The Office of Surface Mining has
examined this proposed rulemaking
under Section 1(b) of Executive Order
No. 12291 (February 17, 1981) and has
determined that, based on available
quantitative data, it does not constitute
a major rule, The reasons underlying
this determination are as follows:

1. Approval will not have an effect on
costs or prices for consumers, individual
industries, Federal, State, or local
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government agencies or geographic
regions; and

2. Approval will not have adverse
effects on competition, employment,
productivity, innovation or on the ability
of United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

This proposed rulemaking has been
examined pursuant to the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., and
the Office of Surface Mining has
determined that the rule will not have
significant economic effects on a
substantial number of small entities. The
reason for this determination is that
approval will not have demographic
effects, direct costs, information
collection and recordkeeping
requirements, indirect costs,
nonquantifiable costs, competitive
effects, enforcement costs or aggregate
effects on small entities.

Further, the Office of Surface Mining
has determined that the Wyoming Plan
will not have a significant effect on the
quality of the human environment
because the decision relates only to the
policies, procedures and organization of
the State's Abandoned Mine Land
Reclamation Program. Therefore, under
the Department of the Interior Manual
DM 5162.3(A)(1), the Assistant
Secretary's decision on the Wyoming
Plan is categorically excluded from the
National Environmental Policy Act
requirements. As a result, no
environmental assessment (EA) or
environmental impact statement (EIS)
has been prepared on this action. It
should be noted that a programmatic
EIS was prepared by OSM in
conjunction with the implementation of
Title IV. Moreover, an EA or an EIS will
be prepared for the approval of grants
for the abandoned mine land
reclamation projects under 30 CFR Part
886,

The Wyoming Abandoned Mine Land
Reclamation Plan can be approved if:

1. The Assistant Secretary finds that
the public has been given adequate
notice and opportunity to comment, and
the record does not reflect major
unresolved controversies.

2. Views of other Federal agencies
have been solicited and considered.

3. The State has the legal authority,
policies and administrative structure to
carry out the Plan.

4. The Plan meets all requirements of
the OSM, AMLR Program Provisions.

5. The State has an approved Surface
Mining Regulatory Program.

6. It is determined that the Plan is in
compliance with all applicable State and
Federal laws and regulations.

The Wyoming Division of Land
Quality has been designated by the

Governor of the State of Wyoming to
implement and enforce the Abandoned
Mine Land Reclamation Program in
accordance with SMCRA. The
Department has developed State
regulations to carry out the State
mandate. Contents of the State Plan
submission include:

(a) A designation by the Governor of
the State of the agency authorized to
administer the State reclamation
program and to receive and administer
grants under 30 CFR Part 886.

(b) A legal opinion from the State
Attorney General or the chief legal
officer of the State agency that the
designated agency has the authority
under State law to conduct the program
in accordance with the requirements of
Title IV of the Act.

(c) A description of the policies and
procedures to be followed by the
designated agency in conducting the
reclamation program, including—

(1) The purposes of the State
reclamation program; :

(2) The specific criteria, consistent
with Section 403 of the Act for ranking
and identifying projects to be funded;

(3) The coordination of reclamation
work among the State reclamation
program, the Rural Abandoned Mine
Program administered by the Soil
Conservation Service, the reclamation
programs of any Indian tribes located
within the States, and OSM's '
reclamation programs; and

(4) Policies and procedures regarding
land acquisition, management and
disposal under 30 CFR Part 879;

(5) Policies and procedures regarding
reclamation on private land under 30
CFR Part 882;

(6) Policies and procedures regarding
rights of entry under 30 CFR Part 877;

(7) Public participation and
involvement in the preparation of the
State reclamation plan and in the State
reclamation program.

(d) A description of the administrative
and management structure to be used in
conducting the reclamation program,
including—

(1) The organization of the designated
agency and its relationship to other
State organizations or officials that will
participate in or augment the agency's
reclamation capacity;

(2) The personnel staffing policies
which will govern the assignment of
personnel to the State reclamation
program;

(3) The purchasing and procurement
systems to be used by the agency. Such
systems shall meet the requirements of
Office of Management and Budget
Circular A-102, Attachment O; and

(4) The accounting system to be used
by the agency, including specific

procedures for the operation of the State
Abandoned Mine Reclamation Fund.

(e) A general description, derived
from available data, of the reclamation
activities to be conducted under the
State reclamation plan, including the
known or suspected eligible lands and
waters within the State which require
reclamation, including—

(1) A map showing the general
location of known or suspected eligible
lands and waters;

(2) A description of the problems
occurring on these lands and waters;
and

(3) How the plan proposes to address
each of the problems occurring on these
lands and waters.

(f) A general description, derived from
available data, of the conditions
prevailing in the different geographic
areas of the State where reclamation is
planned, including—

(1) The economic base;

(2) Significant esthetic, historic or
cultural, and recreational values; and

(3) Endangered and threatened plant,
fish, and wildlife and their habitat.

List of Subjects in 30 CFR Part 950

Coal mining, Intergovernmental
regulations, Surface mining,
Underground mining.

Dated: September 13, 1982.

Recommended:
J. R. Harris,

Director, Office of Surface Mining.
Dated: September 20, 1982.

Approved:
Daniel N. Miller, Jr.,

Assistant Secretary for Energy and Minerals,
[FR Doc. 82-26504 Filed 9-24-82; 8:45 am)
BILLING CODE 4310-05-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 110

[CGD~7-82-02]

Establishment of Special Anchorage
Area in Biscayne Bay, Miami, FL

AGENCY: Coast Guard, DOT.
ACTION: Proposed rule.

SUMMARY: At the request of the City of
Miami, FL, the Coast Guard is proposing
to establish a Special Anchorage Area
in Biscayne Bay offshore from Dinner
Key. This Special Anchorage Area
would demarcate the location of an area
where the City intends to place
permanent moorings, and it would
relieve the operators of vessels moored
in there of the requirement to display
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appropriate lights and shapes while at
anchor.

DATE: Comments must be submitted on
or before October 27, 1982.

ADDRESSES: Comments should be
mailed to Commander (m), Seventh
Coast Guard District, 51 SW. First
Avenue, Miami, FL 33130. The comments
and other materials referenced in this
notice will be available for inspection or
copying at Room 1231, 51 SW. First
Avenue, Miami, FL 33130. Normal office
hours are between 7:30 a.m. and 4:00
p.m., Monday through Friday, except
holidays. Comments may also be hand-
delivered to this address.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Robert Buford, Commander
(m), Seventh Coast Guard District, 51
SW. First Avenue, Miami, FL 33130,
(305) 350-5651.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in this rulemaking by
submitting written views, data or
arguments, Persons submitting
comments should include their names
and addresses, identify this notice
(CGD-7-82-02), and the specific section
of the proposal to which their comments
apply, and give the reasons for each
comment. Receipt of comments will be
acknowledged if a stamped self-
addressed postcard or envelop is
enclosed.

This rule may be changed in light of
comments received. All comments
received before the expiration of the
comment period will be considered
before final action is taken on this
proposal. No public hearing is planned,
but one may be held if written requests
for a hearing are received and it is
determined that the opportunity to make
oral presentations will aid the -
rulemaking process.

Drafting Information

The principal persons involved in
drafting this notice are Lieutenant
Robert Buford, Project Officer, Marine
Safety Division, Seventh Coast Guard
District and Lieutenant Michael T.
Harris, Project Attorney, Legal Officer,
Seventh Coast Guard District.

Discussion of Proposed Rule

This Special Anchorage Area is being
proposed by the Coast Guard in the
interests of navigational safety to
demarcate this anchorage area on
navigational charts, Any vessel of not
more than 65 feet in length may anchor
within this area without displaying the
light and shape for a vessel at anchor.
This area will have permanent moorings
placed in it by the City of Miami which,
with or without any moored vessels,

would be an obstruction to navigation.
This area is part of a traditional
anchoring ground offshore from the
marina complex at Dinner Key. There is
a channel marked by lights and
daybeacons which passes adjacent to
the proposed Special Anchorage Area
which leads into Dinner Key from
Biscayne Bay.

These proposed regulations are
considered to be nonsignificant in
accordance with guidelines set out in
the Policies and Procedures for
Simplication, Analysis and Review of
Regulations (DOT Order 2100.5 of May
22, 1980). An economic evaluation of the
proposals has not been conducted since
their impact is expected to be minimal.
In accordance with Section 605(d) of the
Regulatory Flexibility Act (84 Stat. 1164),
it is also certified that this rule will not
have a significant economic impact on a
substantial number of small entities.

This Special Anchorage Area is a
portion of an area now being used by
owners/operators who either live on
board their vessels at anchor or leave
their anchored vessels unoccupied. This
regulation will not place any special
restriction on the use of this or adjacent
areas for anchoring/mooring except for
the area specified by this Rule. The City
may restrict use of the Special
Anchorage Area to only those vessels
using the permanent moorings, to avoid
dangerous overcrowding within the
anchorage. Reasonable fees for the
upkeep of the moorings may be charged
by the City, which is responsible for
maintaining good order within the
anchorage.

List of Subjects in 33 CFR Part 110
Anchorages.

PART 110—~ANCHORAGE
REGULATIONS

Proposed Regulations

In consideration of the foregoing, the
Coast Guard proposes to amend Part 110
of Title 33, Code of Federal Regulations,
by adding § 110.73b to read as follows:

§ 110.73b Dinner Key, FL.

Beginning at a point approximately
112 feet southwesterly from Dinner Key
Channel Light 15 (LLNR 860) at latitude
25°43'28" N., longtitude 80°13'52" W.;
thence southwesterly to latitude
25°43'22" N., longitude 80°13'50"” W.;
thence southeasterly to latitude
25°43'20" N., longitude 80°13'56" W.;
thence northwesterly to latitude
25°43'24" N., longitude 80°14'02” W.;
thence northeasterly to the beginning.

Note.—Vessels desiring to use this
anchorage must first obtain a permit from the
Harbormaster, Dinner Key Marina. .

(Sec. 1, 30 Stat. 98 as amended (33 U.S.C.
180); Sec, 6(g)(1)(B), 80 Stat. 937; {49 U.S.C.
1655(g)(1)(B); 49 CFR 1.46(c)(2)))

Dated: August 30, 1982,
D. C. Thompson,

Rear Admiral, USCG Commander, Seventh
Coast Guard District.

[FR Doc. 82-28501 Filed 8-24-82; 8:45 am|
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA Docket No. AW010WV; A-3-FRL
2215-1]

West Virginia State Implementation
Plan; Extension of Time

AGENCY: Environmental Protection
Agency.
ACTION: Notice of time extension to

correct deficiencies in the West Virginia
State Implementation Plan.

SUMMARY: On May 17, 1982, the United
States Supreme Court denied West
Virginia's writ of certiorari thus
upholding the Third Circuit Court of
Appeals decision and the EPA Order to
submit a sulfur dioxide (SO.) control
strategy demonstration for the Harrison

- and Mitchell power plants. Because

submittal of the required control
strategy demonstration prior to
resolution of the litigation would have
been inappropriate, the State is now
requesting eight months from the date of
the Supreme Court decision to complete
and submit this information. EPA is
approving this request and the SO,
control strategy demonstration must
now be submitted on or before January
17, 1983.

FOR FURTHER INFORMATION CONTACT:
Eileen M. Glen, Environmental
Protection Specialist, U.S.
Environmental Protection Agency,
Region III, 3AW13, Curtis Building, 6th
and Walnut Streets, Philadelphia,
Pennsylvania, 19106, (215-597-8187).
SUPPLEMENTARY INFORMATION: On
November 9, 1978 [43 FR 52239} EPA
approved amendments to the West
Virginia Air Pollution Control
Commission's Regulation X as a revision
to the State Implementation Plan (SIP)
for control of SOs emissions from
electric power generating plants. Those
amendments, as they applied to the
Mitchell and Harrison power stations
were challenged in the United States
Court of Appeals for the Third Circuit,
Pennsylvania v. EPA, Nos. 79-1025, 1026.
As a result of this litigation, EPA again
reviewed West Virginia's Regulation X
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as it applied to the two power plants
and determined that the SIP revision
was adequate to ensure attainment and
maintenance of the primary SO,
standard [45 FR 74478]. However, EPA
determined that West Virginia's SO
control strategy was not adequate to
ensure attainment and maintenance of
the secondary NAAQS for SO;. On
November 10, 1980, EPA published a
Notice of Deficiency in West Virginia's
SIP [45 FR 74520] and required the State
to submit a control strategy and
demonstration of attainment of the
secondary SO, standard within nine
months from the date of Notice unless
additional time was requested by the
State.

On May 28, 1981 West Virginia
requested an extension of time for
developing a secondary SO; control
strategy for the Mitchell and Harrison
power stations. The State noted that the
Third Circuit Court of Appeals would be
adjudicating issues raised by EPA's
Notice of Deficiency, and that an
extension pending resolution of the
litigation, was appropriate.

EPA agreed, and, on September 25,
1981, published a Notice in the Federal
Register (46 FR 47241) granting West
Virginia nine months from the date of
the Third Circuit Court of Appeals
decision to file the required information.

However, when the Third Circuit
handed down its decision upholding the
EPA Order, the State filed a writ of
certiorari with the United States
Supreme Court. On May 17, 1982, the
Supreme Court denied cert. thus
upholding the Third Circuit decision and
the EPA Order. Because of the lengthy
litigation process, the State of West
Virginia, on June 11, 1982, requested an
additional eight months in which to
complete its modeling demonstrations
and any regulations or schedules which
may be necessary to ensure that the
Harrison and Mitchell power plants will
not impede the attainment and
maintenance of the secondary SO;
National Ambient Air Quality Standard.

Based on the lengthy judicial review
of this matter, EPA believes the
extension is justified and hereby
approves January 17, 1983 as the date by
which the control strategy must be
submitted.

(42U.S.C. 7401-7642)

Dated: September 10, 1982,
Stanley Laskowski,
Acting Regional Administrator.
[FR Doc. 82-26455 Filed 8-24-82; 8:45 am]
BILLING CODE 6560-50-M *

FEDERAL COMMUNICATIONS
COMMISSION -

47 CFR Part 73

[BC Docket No. 80-520; RM-3358; RM-3795;
RM-3796]

FM Broadcast Stations in Aguada,
Arecibo, Cidra, Puerto Rico, et al.;
Order Extending Time For Filing
Responses To Petition For
Reconsideration

AGENCY: Federal Communication
Commission.

ACTION: Petition for reconsideration;
extension of time filing responses.

SUMMARY: Action taken herein extends
the time for filing responses to a petition
for reconsideration involving the
assignment of FM Channel 279 to Lajas,
Puerto Rico, as the community's first FM
assignment. Petitioner, Radio Americas
Corporation, states that the additional
time is needed to prepare a response to
the petition for reconsideration.

DATE: Responses to the petition for
reconsideration must be received on or
before September 27, 1982, and replies
are to be filed on or before October 7,
1982.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:

D. David Weston, Broadcast Bureau,
(202) 632-20554.

SUPPLEMENTARY INFORMATION:

Order Extending Time For Filing
Responses to a Petition For
Reconsideration

Adopted: September 9, 1982.
Released: September 15, 1982,

In the matter of amendment of
§ 73.202(b), Table of assignments, FM
Broadcast Stations (Aguada, Arecibo,
Cidra, Lajas, Manati, Mayaquez,
Quebradillas, Utuado and Cabo Rojo,
Puerto Rico); BC Docket No. 80-520,
RM-3358, RM-3795, RM~-3796, (8-31-82;
47 FR 38400).

1. On August 16, 1982, a petition for
reconsideration was filed by Jose J.
Arzuaga, concerning the above-
captioned matter. The date for filing
responses to this petition is presently
September 15, 1982.1

2. We now have before us for
consideration a request for extension of
time, filed on September 7, 1982, by
counsel for Radio Americas corporation,
a party to the captioned proceeding.
Counsel has requested an extension to

! Public Notice of the filing of the Petition for
Reconsideration was published in the Federal
Register on August 31, 1982, 47 FR 38400,

and including September 27, 1982, to file
a response to the petition for
reconsideration. In support of his
request, counsel states that although the
petition was served on August 16, 1982,
it was not received by counsel until
August 23, 1982, due to delay in mails
between Puerto Rico and Washington.
Further, Radio Americas states that it
has not had its personnel available to
analyze the extensive petition for
reconsideration filed by Jose ]. Arzuaga,
due to travel and the intervenig holiday
period. Counsel states that the
additional time is needed to prepare and
file its response.

3. We are of the view that, under the
circumstances recited, and extension of
time is warranted. It appears that no
other party to the proceeding would be
prejudiced by a grant of the instant
request and such extension will assure
development of a sound and
comprehensive record on which to base
a decision herein, It will also be
necessary to extend the time for filing
replies.

4. Accordingly, it is ordered, that the
request for extension of time, filed on
behalf of Radio Americas Corporation,
is granted, and the time for filing
responses to the petition for
reconsideration and replies thereto in
Docket 80-520 (RM-3358, RM-3795, RM~
3796) is extended to and including
September 27,1982 and October 7, 1982,
respectively.

5. This action is taken pursuant to
authority contained in sections 4(i),
5(d)(1) and 303(r) of the Communications
Act of 1934, as amended, and sections
0.204(b) and 0.281 of the Commission’s
rules.

Federal Communications Commission.
Roderick K. Porter,

Chief, Policy and Rules Division, Broadcast
Bureau.

[FR Doc. 82-26350 Filed 8-25-82; 8:45 am)

BILLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration
49 CFR Part 391

[BMCS Docket No. MC~104; Notice
No. 82-8]
Qualifications of Drivers

AGENCY: Federal Highway
Administration (FHWA}, DOT.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: Public comment is requested
on certain modifications recommended




42384

Federal Register / Vol. 47, No. 187 / Monday, September 27, 1982 / Proposed Rules

by the National Transportation Safety
Board (NTSB) to the Federal Motor
Carrier Safety Regulations (FMCSR)
which are being evaluated by the
FHWA. The modifications under
consideration include the revision of the
commercial driver disqualification
provisions and the development of
specific information that a motor carrier
must request from a driver applicant's
former employer(s). This notice presents
a number of questions with respect to
the modifications being considered.
Public comments and any available
data submitted in response to these
questions will greatly assist the FHWA
in determining the costs and benefits
which are associated with the
modifications, and whether further
rulemaking action in these areas is
warranted.

DATE: Comments must be submitted on
or before January 27, 1983.

ADDRESS: All comments should refer to
the docket number and notice number
that appears at the top of this document
and should be submitted, perferably in
triplicate, to room 3404, Bureau of Motor
Carrier Safety (BMCS), 400 Seventh
Street, SW., Washington, D.C. 20590,
FOR FURTHER INFORMATION CONTACT:
Mr, Neill L. Thomas, Bureau of Motor
Carrier Safety, (202) 426-9767; or Mr.
Thomas P. Holian, Office of the Chief
Counsel, (202) 426-0348, Federal
Highway Administration, Department of
Transportation, 400 Seventh Street, SW.,
Washington, D.C. 20590. Office hours
are from 7:45 a.m, to 4:15 p.m. ET,
Monday through Friday.
SUPPLEMENTARY INFORMATION: Public
comment is requested on modifications
to the driver qualification requirements
(49 CFR 391) of the Federal Motor
Carrier Safety Regulations (FMCSR)
which are being considered by the
FHWA. The modifications under
consideration include (1) the revision of
the commercial driver disqualification
provisions of the FMCSR to provide that
certain specified driving offenses shall
be disqualifying, without regard to the
type of vehicle being driven at the time
of the offense or whether the driver was
on or off duty; (2) the development of a
maximum allowable index or
cumulation of traffic convictions, based
on the total number and relative
seriousness of the violations, above
which a driver would be disqualified to
operate a commercial motor vehicle; and
(3) the development of specific
information that a motor carrier must
request from a driver applicant’s former
employer(s] when making the
investigation and inquiries required by
Part 391, This ANPRM presents a
number of questions with respect to the

modifications being considered. Public
comments and any available data
submitted in response to these questions
will greatly assist the FHWA in
determining the costs and benefits
which are associated with the
modifications, and whether further
rulemaking action in these areas is
warranted.

Background

In February 1980, the NTSB completed
a report entitled “Safety Effectiveness
Evaluation of Detection and Control of
Unsafe Interstate Commercial Drivers
Through the National Driver Register,
State Driver Licensing Policies, and the
Federal Motor Carrier Safety
Regulations." During this evaluation, the
the Board determined that many
problem commercial drivers, in spite of
their records of unsafe driving,
continued to be licensed by the various
States and employed by motor carriers
to operate large commercial motor
vehicles on the nation's highways.

The NTSB, in its evaluation, stated its
belief that improvements in the FMCSR
and in other elements of the system for
detecting and controlling problem
drivers, could enhance the level of
safety on the nation’s highways. The

NTSB specifically recommended that the

FHWA initiate rulemaking action in the
three areas described above. This
ANPRM discusses the three NTSB
recommendations and requests
substantive data and opinions from the
public with respect to each
recommendation.

History

Prior to 1971, Federal driver
qualification requirements required
motor carriers to review driver records
and give due consideration to the
violations and vehicle accident records
of its drivers. Motor carriers were
required to take into consideration any
violation of law which demonstrated a
driver’s unfitness to be a driver of a
motor vehicle operated in interstate or
foreign commerce.

On June 7, 1969 (34 FR 9080) the
Federal Highway Administrator
announced in a Notice of Proposed
Rulemaking (NPRM) that consideration
was being given to a substantive
revision of the driver qualification
requirements contained in the FMCSR.
With respect to the disqualification of
drivers from commercial motor vehicle
operations, the FHWA proposed to

_disqualify those drivers convicted of

offenses that would ordinarily lead to a
loss of driving privileges under State
law, regardless of the type of vehicle
being driven or whether the driver was
on or off duty. In addition, it was

proposed that drivers would be
disqualified when they were convicted
of three or more moving traffic
violations within 3 years.

Based upon the data provided by the
approximately 10,000 comments filed
during the rulemaking action, the final
rule which was published in the Federal
Register on April 22, 1970, (35 FR 6458)
reflected certain modifications to the
NPRM driver disqualification proposals
described above. The major
modification was the deletion of the
proposal that drivers be disqualified
upon the conviction of, or the forfeiture
of bond under the charge of, three or
more moving traffic violations within 3
years. The rationale for this deletion
was the uneven motor vehicle law
enforcement practices from State to
State, the lack of a uniform rule as to
what constitutes a moving violation, and
the hardships it would cause many
drivers.

With respect to the issue of serious
motor vehicle offenses committed in
personal vehicles or while in an off duty
status, however, it was concluded that
the commission of a serious offense
while operating a vehicle indicates that

‘the perpetrator is unfit to drive a

commercial motor vehicle, whether or
not the offense was committed while on
duty. For this reason, the grounds for
disqualification in the final rule were
not limited to offenses committed while
driving a commercial motor vehicle in
an on duty status.

The final rule also provided, among
other things, that motor carriers subject
to the regulations perform driving record
and employment background
investigations on newly hired drivers.
Also required was an annual review of
the driving record for each regularly
employed driver in its employ, to
determine whether the driver meets
minimum requirements for safe driving,
requires remedial driver training, or
should be disqualified because of
conviction of specific offenses or
because of the loss of driving privileges.
These provisions mandated that the
motor carrier give serious consideration
in its deliberations, to violations such as
speeding, reckless driving, or operating
a motor vehicle while under the
influence of alcohol or drugs.

On November 23, 1972 (37 FR 24902)
the FHWA issued a revision of §391.15
of the FMCSR, pertaining to the
disqualification of persons to serve as
drivers of commercial motor vehicles
operated in interstate or foreign
commerce. Based on new trends toward
driver rehabilitation rather than
punishment and the absence of data
which would either prove or disprove a




Federal Register / Vol

. 47, No. 187 | Monday, September 27, 1982 / Proposed Rules

42385

statistical correlation between the
conviction of a disqualifying offense
while operating a non-commercial
vehicle and bad driving performance in
a commercial motor vehicle, the FHWA
amended §391.15 to only provide for the
disqualification of a driver when the
driver was convicted of a disqualifying
offense while operating a commercial
motor vehicle in an on duty status.

Current Regulations

Section 391,15, paragraph (b) of the
FMCSR provides that a driver is
disqualified from operating a
commercial vehicle for the duration of a
license revocation, suspension,
withdrawal, or denial of a license,
permit, or privilege, by a State driver
licensing agency or other apprapriate
authority. The driver is disqualified until
the driving privilege has been restored.

Paragrapg (c) of § 391.15 provides that
a driver is disqualified for 1 year (3
vears for subsequent offenses) from
driving a commercial motor vehicle in
interstate or foreign commerce upon
conviction, while driving in an on duty
status, of certain disqualifying offenses.
The disqualifying offenses are:

1. Operating a motor vehicle while
under the influence of alcohol, an
amphetamine, a narcotic drug, a
formulation of an amphetamine, or a
narcotic derivative;

2. Conviction of a crime involving the
knowing transportation, possession, or
unlawful use of amphetamines or
narcotic derivatives;

3. Leaving the scene of an accident
which resulted in a personal injury or
death; or

4. A felony involving the use of a
motor vehicle,

Motor carriers are required by
§ 391.23 to perform background
investigations and inquiries on newly
employed drivers. The background
checks must be accomplished within 30
days from the date of the drivers
employment and must include: (1)
obtaining a copy of the driver's driving
record for the preceding 3 years from the
appropriate State agency(ies); and (2)
investigating, by means of letter,
telephone, etc. a driver's employment
record for the preceding 3 years.

Finally, according to §§ 391.25 and
391.27 of the FMCSR, the motor carrier
must (1) obtain annually from every
driver in its employ, a list of all traffic
violation convictions (other than
parking) during the preceding 12 months;
and (2) review each 12 months the
driver's driving record, with special
attention being given to actions such as
speeding, reckless driving, and other
violations which indicate that the driver
has exhibited a disregard for the safety

of the public. The annual review of the
driver’'s driving record permits the motor
carrier to determine if the driver
continues to meet minimum
requirements for safe driving, requires
remedial driver training, should be
disqualified under the FMCSR
provisions, or should be terminated,

Current Data

During 1973-76, the BMCS conducted
in-depth investigations of 496 selected
heavy duty vehicle traffic accidents.
According to a BMCS report ! which
analyzed the data resulting from the
investigations, nearly 10 percent of the

= accidents involved drivers with poor

driving records.?

In 1979, 6,696 persons died in crashes
involving heavy duty trucks. This figure
represents a 34 percent increase in
fatalities involving heavy duty trucks
since 1976 and 13.1 percent of all the
Nation's highway deaths occurring
during 1079.%

In 1978, heavy duty trucks were
involved in 5,399 fatal traffic accidents
that killed 6,350 persons—12.6 percent of
all highway deaths.? The National
Transportation Safety Board (NTSB) has
stated that the driving background of
many of the commercial drivers
involved in accidents during 1978
included records of traffic convictions,
driver license suspensions, and
accidents, indicating a flagrant and
repeated disregard for the safety of
other highway users.

The NTSB investigated and evaluated
41 accidents in 1978 involving suspected
problem commercial vehicle drivers and
also reviewed the results of three
previous major investigations of heavy

. truck accidents.* The driving histories of

the 44 commercial drivers involved in
the accidents investigated by the NTSB
were compiled by making inquiries to
the various States. The individual
driving records obtained from the States

'“Analysis and Summary of Accident
Investigations 1973-76", 1977. Available for

inspection at the Bureau of Motor Carrier Safety,
400 Seventh Street, SW., Washington, D.C. 20590
(copy available in docket.)

?For the purposes of these investigations, the
term “poor driving record" means a record of
multiple traffic violations occurring with regularity
over a period of several years.

*Fatal Accident Reporting System (FARS),
National Center for Statistics and Analysis,
National Highway Traffic Safety Administration,
400 Seventh Street, SW., Washington, D.C. 20590.

*“Safety Effectiveness Evaluation of Detection
and Control of Unsafe Interstate Commercial
Drivers Through: The National Driver Register;
State Driver Licensing Policies; and the Federal
Motor Carrier Safety Regulations” February 15,
1980. Available to the public through the National
Technical Information Service, Department of
Commerce, 5285 Port Royal Road, Springfield,
Virginia 22161, Accession No. PB 80162969, paper
copy price, $8.00 (copy available in docket.)

for the 44 commercial drivers listed a
total of 63 driver licenses held, 98 driver
license suspensions, 104 traffic
accidents, and 456 traffic convictions.

The NTSB has determined that, in
spite of commercial driver screening
provided by the National Driver
Register, State driver licensing dgencies,
and the individual motor carriers,
problem commercial drivers continue to
be licensed by the States and employed
by motor carriers to operate heavy
trucks and other commercial vehicles.

Based on the foregoing information,
the FHWA invites comments and any
available research data in response to
the questions set forth below.

On Duty and Off Duty Citations

There is concern that drivers
convicted frequently of moving traffic
violations while driving during off duty
hours will carry over the same driving
habits to the operation of a commercial
motor vehicle while in an on duty status.

Question 1. (a) Is there a rational
basis for believing that moving traffic
offenses committed while performing off
duty driving are likely to recur while a
driver operates a commercial motor
vehicle in an on duty status?

(b) If so, should the present
disqualifying offenses in the FMCSR be
expanded to cover off duty driving
periods, regardless of the type of vehicle
operated?

(c) Should the present list of
disqualifying offenses be expanded to
include other offenses?

(d) If so, what new offenses should be
included? :

(e) If the present list of disqualifying
offenses for on duty driving is expanded
to include other offenses, should the
additional offenses also be applied to
off duty driving activities?

Point System or Maximum Number of
Citations

The NTSB, in its recommendations to
the FHWA, suggested that the FMCSR
be modified to establish specific,
minimum driver disqualification criteria,
such as those specified in State point
systems.

A majority of the States have laws or
regulations or both, regarding the
establishment and administration of a
point system. Under this system,
demerits are normally assessed against
drivers based on the seriousness of
moving traffic violations. When a driver
accumulates a specified point total, that
individual's driving privilege may be
suspended.

In addition to the point system just
described, two other systems appear to
merit some consideration through the
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rulemaking process. These systems are:
(1) A disqualification system based on a
maximum number of moving traffic
violations, and (2) a disqualification
system encompassing both a point
system and a maximum number of
moving traffic violations. The latter
system would allow some flexibility
based on the seriousness of moving
traffic violations.

Whether the FHWA determines that
disqualifying offenses are to continue to
include only those offenses committed
while a driver is on duty, or should also
include off duty violations, the FHWA
desires comments and information with
respect to the following questions:

Question 2. Would it be feasible to
strengthen driver disqualification
requirements by integrating into those
requirements a point system or a
maximum citation system, or a
combination or both?

Question 3. (a) If a point system is
adopted, should convictions for all
moving traffic violations be included?

(b) If no, for which violations should
points be assessed?

(c) What would be the appropriate
demerit value for each violation?

Question 4. (a) If a maximum citation
system is adopted, should convictions
for all moving traffic violations be
included?

(b) If so, what should be the maximum
number of citations allowed prior to
disqualification?

Question 5. Should convictions from
States other than the driver's State of
residence be included in the driver
disqualification process?

Question 6. (a) Some States have
driver improvement programs, whereby
demerits are subtracted (citations are .
not withdrawn, however) from a driver's
record upon the driver's successful
completion of an approved traffic safety
course, alcohol rehabilitation course, or
some other form of a driver
improvement program. Should the
FHWA consider a similar deletion
process if additional disqualification
requirements are adopted?

(b) If the disqualification program
were to include credit for attendance at
a driver improvement program, how
should this procedure be administered?

Question 7. (a) In instances where a
driver's disqualification period has not
elapsed and the driver successfully
completes an approved driver training
program, should the driver be
reinstated?

(b) If the driver is reinstated, how
should this part of the program be
administered?

Work Permit Licenses

Provided that a driver meets certain
conditions, many States issue some type
of hardship (restricted) license in
accordance with point system driver
license suspensions.

Question 8. If additional
disqualification requirements are
adopted, should disqualification action
be negated for those drivers who have
been issued a work permit license by
the State, or by the State at the direction
of a court?

Question 9. A number of States have
“professional” driver laws. A
“professional” driver is usually
designated as such by: mileage driven
annually, type of employment, and type
of vehicle driven. These drivers usually
are entitled to retain their drivers
license when the license would
otherwise be subject to suspension
under the point system. If additional
disqualification requirements are
adopted by the FHWA, would the
difference in State laws and Federal
regulations in this regard cause undue
administrative burden with respect to
driver license suspensions, for State law
enforcement and State driver licensing
agencies?

Driving While Disqualified

A concern of many highway safety
officials is the number of drivers who
continue to drive while their licenses are
suspended or revoked.

Question 10. (a) If additional
disqualification requirements are
adopted by the FHWA, should the
current penalties (i.e., up to $500.00 per
offense) for continuing to drive during
the disqualification period be applied to
all of the new disqualification
requirements?

(b) If no, to which additional
disqualification requirements should the
current penalties apply?

{c) Should additional penalties be
developed and applied against drivers
who continue to drive during their
disqualification period?

(d) If so, what additional penalties
should be developed and applied
against drivers who continue to drive
during their disqualification period?

Record of Violations and Annual
Review of Driving Record

Question 11. Drivers are presently
required by the FMCSR to provide the
employing motor carrier with a list of all
violations of motor vehicle laws (other
than parking), once every 12 months (49
CFR 391.27).

(a) In order to ensure that motor
carriers obtain the driver's true driving
record, should the present procedure be

amended to require the motor carrier or
driver to obtain a copy of the driver's
record from the appropriate State motor
vehicle agency(ies), rather than permit
the driver to prepare the list? Privacy
restrictions in some States would have
to be considered if motor carriers are to
obtain the copy of the driving record.

(b) If the motor carrier is required to
obtain a copy of the record of each
driver from the appropriate State motor
vehicle agency(ies), what financial
impact would this have on the motor
carrier?

(c) If drivers continue to provide the
record, whether in the form of a list
compiled by the driver or by obtaining a
copy of their driving record(s) from the
State(s), what safeguards should be
included to ensure that the document
the driver provides is true and accurate?

(d) If safeguards are added and if
motor carriers obtain copies of driving
records directly from State motor
vehicle agencies, would this procedure
create a workload problem for State
motor vehicle agencies and thus delay
the forwarding of reports to motor
carriers within a reasonable time
period?

Question 12, The present FMCSR
require that a driver's record be checked
every 12 months (49 CFR 391.25). If
additional disqualification requirements
are adopted, should more frequent
record checks be made?

Question 13. At the present time, there
is no requirement that BMCS and the
appropriate State agency(ies) be notified
when a driver is disqualified.

(a) If additional disqualification
requirements are adopted, is there a
need for the motor carrier to notify the
BMCS and the appropriate State motor
vehicle agency(ies) when a driver is
disqualified?

(b) If so, what procedure should be
followed?

Investigation of Driver’s Employment
Record

Question 14. The FMCSR do not
specify the information a motor carrier
is required to request from a driver
applicant's former employer(s). The
NTSB has expressed its belief that
absent a full definition of the
information which must be requested by
the employing motor carrier, there is no
way to determine if the motor carrier is
in full compliance with the requirement.

The FMCSR presently requires the
motor carrier to investigate a driver's
employment record for the past 3 years,
during the initial employment process.
The FMCSR however, do not
specifically set forth items of
information which the motor carrier
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must attempt to obtain during contacts
with the driver's previous employers.

(a) Should the FMCSR be amended to
specify the information an employing
" motor carrier must attempt to obtain
from a driver's previous employer(s)?

(b) If so, what required information
should a motor carrier request from an
applicant driver's former employer(s)?

The FHWA has determined that this
document contains neither a major rule
under Executive Order 12291 nor a
significant regulation under the
regulatory policies and procedures of
the Department of Transportation. A
draft regulatory evaluation will be
prepared based upon the data received
from this notice.

Based on the information available to
the FHWA at this time, the action taken
in this rulemaking would not have a
significant economic impact on a
substantial number of small entities.

(49 U.S.C. 304, 1655; 49 CFR 1.48 and 301.60)

(Catalog of Federal Domestic Assistance
Program Number 20.217, Motor Carrier
Safety)

List of Subjects in 49 CFR 391
Motor carriers, Driver qualifications.
Issued on: September 186, 1982,

Kenneth L. Pierson,

Director, Bureau of Motor Carrier Safety,
Federal Highway Administration.

[FR Doc. 82-26469 Filed 8-24-82; 8:45 am)

BILLING CODE 4910-22-M

————— — - -

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Review for Wildlife Classified as
Endangered or Threatened in 1977

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of review.

SUMMARY: The Endangered Species Act
of 1973, as amended, requires the
Service to conduct a review of all listed
species at least once every 5 years. The
purpose of this section is to insure that
the listing accurately reflects the most
current status of the listed species. In
order to aid the Service in discharging
this responsibility, the Director is
requesting from any party comments
and appropriate data which might
document the need to delist or reclassify
any of the selected speices of
Endangered or Threatened wildlife
listed below. If as a result of this review,
the present classification of Endangered
or Threatened is not consistent with
current evidence, the Director will

propose changes in such classification
accordingly.

DATE: Comments must be received no
later than January 25, 1983.

ADDRESSES: Submit comments to
Regional Director (FA), Fish and
Wildlife Service, Suite 1692, Lloyd 500
Building, 500 N.E. Multnomah Street,
Portland, Oregon 97232 (species 1, 2, 3, 4,
6, 17, 18, 19, 20) or Regional Director
(FA), Fish and Wildlife Service, Richard
B. Russell Federal Building, 75 Spring
Street, S.W., Atlanta, Georgia 30303
(species 5, 7, 8, 9, 10, 11, 12, 13, 14, 15,
16). Comments and materials received
will be available for public inspection
by appointment during normal business
hours (7:45 a.m. to 4:15 p.m.) at the
Service's appropriate Regional Office.

FOR FURTHER INFORMATION CONTACT:
Mr. John L. Spinks, Jr., Chief, Office of
Endangered Species, Fish and Wildlife
Service, U.S. Department of Interior,
Washington, D.C. 20240 (703/235-2771).

SUPPLEMENTARY INFORMATION:
Background

The lists of Endangered and
Threatened Wildlife and Plants are
found in 50 CFR 17.11 (wildlife) and 50
CFR 17.12 (plants). The most recent such
lists were published in the October 1,
1981, revision of 50 CFR. The
Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.), as amended, and 50
CFR-424.20 require the Service to
conduct a review of each listed species
at least once every 5 years. Species
which are to be considered under the
present review are listed below. Species
listed during 1977 which subsequently
have been affected by rules
reclassifying all or significant parts of
their populations are not included in this
notice.

Definitions

The following definitions are provided
to assist those persons who contemplate
submitting information regarding the
status of the species listed below:

(1) "Critical Habitat" means (a) the
specific areas within the geographical
area occupied by a species, at the time it
is listed in accordance with the Act, on
which are found those physical or
biological features (1) essential to the
conservation of the species and (2)
which may require special management
considerations or protection, and (b)-
specific areas outside the geographical
area occupied by a species at the time it
is listed upon a determination by the
Director that such areas are essential for
the conservation of the species.

(2) “Endangered” means any species
which is in danger of extinction

throughout all or a significant portion of
its range.

(3) “Species” includes any species or
subspecies of fish or wildlife or plant,
and any distinct population segment of
any species or subspecies of a
vertebrate which is capable of
interbreeding when mature. A species is
determined to be Endangered or
Threatened because of any of the
following factors:

(a) The present or threatened
destruction, modification or curtailment
of its habitat or range;

(b) Overutilization for commercial,
sporting, scientific, or educational
purposes;

(c) Disease or predation;

(d) The inadequacy of existing
regulatory mechanisms, or

(e) Other natural or man-made factors
affecting its continued existence.

(4) “Threatened" means any species
which is likely to become an
Endangered species within the
foreseeable future throughout all or a
significant portion or its range.

Effects of Review

If substantial evidence is available to
the Service or is presented by any party
for one or more species listed below, the
Director intends to propose new rules
that would do any of the following: (a)
Reclassify a species from Endangered to
Threatened, (b) Reclassify a species
from Threatened to Endangered, or (c)
Remove a species from the List of
Endangered or Threatened Wildlife.
Distinct geographic populations of
vertebrate species as well as subspecies
of all wildlife species may be proposed
for either separate reclassification to a
different status than the presently listed
species or removal from the list. If no
substantial data are available or
presented to suggest a status change for
a particular species, then the next
formal status review for that species
will be announced no later than 5-years
hence.

Once a species has been determined
to be Threatened or Endangered, the Act
imposes certain restrictions on activities
involving the species. Generally, it is
unlawful for a person subject to the
jurisdiction of the United States to take
an Endangered species of fish or wildlife
or to engage in foreign and domestic”
commerce involving an Endangered
species or its parts or products, 16 U.S.C.
1538(a)(1); 50 CFR 17.21. The Director
has discretion in determining whether
the taking and commercial restrictions
will be made applicable to Threatened
species of fish or wildlife by 50 CFR
17.31. As a general rule, the taking and
commerce restrictions applicable to
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Endangered species of fish or wildife are
made applicable to Threatened species
by 50 CFR 17.13. However, the Director
does promulgate special rules for some
species, varying the taking and
commerce prohibitions. See, for
example, 50 CFR 17.40(b), Special Rule
for Grizzly Bears.

Public Comments Solicited

The Director requests that any
comments concerning the status of the
species listed below be submitted.
Comments from the public, other
concerned governmental agencies, the
scientific community, industry, or any
other interested party are hereby
solicited. Such comments must be in
writing and should contain the name,
signature, address, telephone number,
and the association, institution, or
business, if any, of the party.

Receipt of all comments will be
acknowledged in writing by the Service.

If significant data are available
warranting a change in a species’
classification under the Act, the Director
will propose a rule to modify the present
status of the listed species. In order to
determine if the comments contain
significant data, the Director will
consider whether the document:

(1) Clearly indicates the scientific and
any common name of the species
involved;

(2) Contains a detailed narrative
describing, as appropriate, the past and
present numbers and distribution of the
involved species, subspecies, or distinct
vertebrate geographic population; the
particular threatening factors affecting
the species; and, if appropriate, the
features and importance of any Critical
Habitat;

(3) Is accompanied, as appropriate, by
supporting documentation, such as
maps, a list of bibliographic references,
reprints of pertinent publications, or

copies of written reports or letters from
authorities; and

(5) Does not essentially repeat
scientific, commercial, or other relevant
information already cited by the
Director in an earlier rulemaking
process or notice of review.

The procedural rules for reclassifying
or removing a species from the list were
published in the February 27, 1980,
Federal Register (45 FR 13010-13026)
and are codified at 50 CFR 424.11.

The primary author of this notice is
George E. Drewry, Office of Endangered
Species, U.S. Fish and Wildlife Service
(703/235-1975).

List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals, Plants
(agriculture).

The list of species that are subject to
this review is as follows:

Animal species deamﬁom
n
Historic range where status | When
- Common name Scientific name endangered
_ | or threatened
Mammals:
1. Otter, southern sea Enhydra lutirs nerels West coast U.S.A, (WA) south to Mexico (Baja, ENNS. |\ sveesissseairion 21
California.
Birds:
2. Mallard, Mariar Anas leti West Pacific Ocean: (Guam, Marianas Islands)...... Entire | E 23
3. Shrike, San Ci loggerhead Lanjus kidovici USA. (CA) Entire | E 26
4, Sp Ch sage Amphispiza belli USA. (CA) Entire | T 26
Reptiles:
5. Anole, Culebra giant Anolis it U.SA. (PR: Culebra Istand) Entire | E 25
6. Lizard, Island night Klauberina nversi USA. (CA) Entire | T.... 26
7. Lizard, St. Croix G d Amelva Polops USA. (V) Green Cay, Pr Cay) Entire | T.... 24
8. Snake, Atlantic salt marsh. Nerodia fasci U.SA. (FL) Entire | T.... 20
Amphibians:
8. Coqui, goiden Eloutherodactylus jaspert. U.SA. (PR) Entire | T.... 20
10, Treefrog, pine Hyla andersoni U.SAA. (FL, AL, NC; SC, NJ) coocccrmsssssssssessssasassssssiod Florida | E.... 29
Fishes:
1, G , A Speoplatyrhinus poulson. U.SA. (AL) Entire | T..... 28
12, Chub, slend Hybopsis cahn. USA. (TN, VA) Entire | T... 28
13. Chub, spotfin Hybop h U.S.A. (AL, GA, NC, TN, VA)..coessismmssrsmsssasssrsessssi} Entire | T.... 28
14. Darter, si; Elth boschungi US.A. (AL, IN) Entire | T...... 28
15, Madtom, yellowfi Noturus flavip U.SA. (GA, IN, VA) Entire | T 26
Clams:
16. Riffle shell clam, tan Epiob ikeri. U.S.A. (KY, TN, VA) NI | Bissiassiomes 27
Plant species
Historic range sans | fYheo
Scientific name Common name
Fabaceae-Pea family:
17. Llotus dendroideus (= ) $Sp. Maskiae ... San Clemente Island broom USA. (CA) E 26
Malyvaceae-Mallow famury'
18. Mal San Ci istand bush-maliow. USA. (CA) E 26
Rmunmdacea&Bunacup taml'y'
19. Delphiniu San C Island farh USA. (CA) E 26
Scrophulariaceae-Snapdragon family:
20. Castilleja grisea San Ch Island Indian PaINIBIUSN.........ccuverrsrsssesssseessssssesn US.A. (CA) E 28

When Listed Footnotes:
21-42 FR 2968: January 14, 1977,
23-42 FR 28137: June 2, 1977.
4-42 FR 28545: June 3, 1977.

26-42 FR 4068
27-42 FR 42353: August 23,

28-42 FR 45528; Sop!embers 1977.

29-42 FR 58755: November 11, 1977.
30-42 FR 60745: November 29, 1977.

Dated: August 31, 1982,

(5-year Notice of Review, Endangered and Threatened Wildlife and Plants listed in 1977)

J. Craig Potter,

Deputy Assistant Secretary for Fish and Wildlife and Parks

[FR Doc. 82-26358 Filed 9-23-82; 8:45 am)
BILLING CODE 4310-55-M
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DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. 80-083N]

SLD Policy Memoranda

AGENCY: Food Safety and Inspection
Service, USDA,

ACTION: Notice.

SUMMARY: This document lists
memoranda, issued by the Standards
and Labeling Division (SLD), Meat and
Poultry Inspection Technical Services,
Food Safety and Inspection Service
(FSIS), and available to the public which
contain significant new applications or
interpretations of the Federal Meat
Inspection Act, the Poultry Products
Inspection Act, the regulations
promulgated thereunder, or
departmental policy in the labeling area.

This action stems from a 1980 notice
announcing new procedures established
by SLD for advising the public more
fully of FSIS's prior approval program
for labels and other labeling for
federally inspected meat and poultry
products.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Hibbert, Director,
Standards and Labeling Division, Meat
and Poultry Inspection Technical
Services, Food Safety and Inspection
Service, U.S. Department of Agriculture,
Washington, DC 20250, (202) 447-6042.
SUPPLEMENTARY INFORMATION: FSIS
conducts a prior approval program for
labels or other labeling (specified in 9
CFR 317.4, 317.5, 381.132, and 381.134) to
be used on federally inspected meat and
poultry preducts. Pursuant to the
Federal Meat Inspection Act (21 U.S.C.
601 et seq.) and the Poultry Products
Inspection Act (21 U.S.C. 451 et seg.,)
and the regulations promulgated
thereunder, meat and poultry products
which do not bear approved labels may
not be distributed in commerce.

FSIS's prior label approval program is
conducted by label review experts
within SLD. A variety of factors, such as
continuing technological innovations in
food processing and expanded public
concern regarding the presence of
various substances in foods, has

generated a series of increasingly
complex issues which SLD must resolve
as part of the prior label approval
process. In interpreting the Acts or
regulations to resolve these issues, SLD
may modify its policies on labeling or
develop new ones,

A November 28, 1980, notice (45 FR
79130) announced, in part, that any such
significant or novel interpretations or
determinations made by SLD would be
issued in writing in memorandum form.
It further stated that FSIS would
periodically publish a notice in the
Federal Register listing all memoranda
issued since the previously published
notice and advising of the availability of
those memoranda.

This document is the first of such
notices and lists those SLD policy
memoranda issued from May 1, 1980,
through August 31, 1982.

Persons interested in obtaining copies
of any of the following SLD policy
memoranda, or in being included on a
list for automatic distribution of future
SLD policy memoranda, may write to:
Printing and Distribution Section,
Paperwork Management Branch,
Administrative Services Division, Food
Safety and Inspection Service, U.S,
Department of Agriculture, Washington,
DC 20250.

Mo Title and date

Issue

Reference

Pizzas containing cheese substitutes, May 6, 1980

Butifarra sausage, May 30, 1980

tutes,

Reduced price or money saving claims, June 10, 1980
Sweet Red Peppers and Pimientos, July 30, 1980

Guidelines for approval of these claims,

Appropriate labeling for pizza products containing both cheese and cheese substi-
Appropriate labeling for sausage product featuring the term “Butitarra™.

9 CFR 319.600.

..| 8 CFR 319.140-319.141.
N/A.

The labeling of sweet red peppers as pimientos.

Sweet Red Peppers and Pimientos, Aug. 20, 1980

N/A.

The labeli _olswaelred, ppers as pimi

MPI M i § 17.13(0)(3).

Cooked Sausages Containing More Poultry than Permit-
ted, July 30, 1880,
Poultry Salami Products, July 30, 1980.

The appropriate labeling of certain cooked red meat sausage products containing | 9 CFR 319.180.
more than the 15 percent poultry permitted by the regulations

Product names that truthfully and accurately describe the type of salami made from | N/A.

Guids for the use of an information panel on labels for meat and poultry | MPI Bulletin 75-29.

products.

Information Panel, Aug. 20, 1980

Not issued,

Labeling Bearing Phrase “Product of U.SA", Sept. 8,
1980.

Label Approval Guidelines for Sausages C¢ 9 | Guidelines for g
Cheese Sapt. 8, 1980.

Label Approval Guidelines for Sausages and Pudding
Containing Polatoes, Sept. 8, 1980,

Uncooked Meat and Pouitry Teriyaki, Sep!. 8, 1980, Can a meat product be identified as a Teriyaki product without being cooked?....

Chili Verde and Chili Colorado, Sept. 12, 1980 Requwed mdnema for products labeled "Chili Verde™ and "Chili Colorado"

Handling Statements in Addition to the Req of | Ac ! in addition to those required in sections 317. 2(k)
9 CFA 317.2(k) and 9 CFR 381.125, Sept. 12, 1980,

Sausage Product Labeled “Linguica,” Nov. 5, 1960 | S
(rescinded).

Sausage Product Labeled “Linguica," June 22, 1981 .........

Combinations of Ground Beef or Hamburger and Soy
Products, Nov, 25, 1980,

Combinations of Ground Beel or Hamburger and Soy
Products, Mar, 27, 1981,

Potassium Sorbate, Dec. 9, 1980

Requiraments for the use of the phrase “Product of U.S/A." on labeling .| NZA.

N/A.

as an ingr

containing ch
Appropriate guidelines for sausages and pudding containing POLAtOSS . ........cuemsiiorierenns N/A.
.| N/A.

| 8 cFR 319.300-319.301.
N/A,

ndling
and 381. 125 Titie 8, of the Code ol Federal Regulations.

ds for .| 9 CFR 318.140.

ge product labeled “Linguica™

Smndard for sausage product labeled "'Linguica®..

Labeling requirements for the combination of ground bee! and soy pvoducls or
hamburger and soy products.

Labeling requirements for the combination of ground beef and soy products or
hamburger and soy products.

Use of p rbate as an | mold inhibitor on i
pvoducts dry beef snacks, and beel jerky.

.| 9 CFR 319.140.

9 CFR 317.2()(1)
319.15(c).

9 CFR 317.2(0)(1)
319.15(¢).

9 CFR 318.7(c)(4).

and 9 CFR

and 8 CFR

1 dry sausage
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Merno Title and date issue Hofernos

018 Dual Weight Requirement for Stuffed Poultry Labels, | When must label on size retail of stuffed poultry and other | 9 CFR 381.121(b).

Dec. 12, 1680, stuffed poultry products declare the total net weight of the product and the
minimum weight of the poultry in the product?

019 Negative Ingredient Labeling,' Jan. 19, 1881......................| Appropriate policy for the approval or denial of meat and poultry product fabels | N/A.

m b -‘- '-' ".' di

020A .| Whether sausage products labeled as "Mettwurst” may be pre-cooked and how | N/A.

they should be labeled.
021 Standard for product labeled “Longaniza" and “Longaniza Puerto Rican Style" .. .| 9 CFR 317:2())(5).
022 Labeled Guidefines for use of “fresh,” “not frozen,” and similar terms when labeling poultry | N/A.
Similar Terms, Feb. 9, 1981 (rescinded). products.

022A | Poultry Products Labeled as “Fresh,” “Not Frozen,” and | Guidelines for the use of “fresh,” “not frozen,” and similar terms when labeling | 8 CFR 381.66(e).
Similar Terms, May 5, 1981, pouttry

023 Labeling of Boneless Ham Prod Feb. 10, 1881 ..........| Under what circumstances is the use of the term “ham" without qualification an | 9 CFR 317.2(b)(13).

2 acceplable product name and under what circumstances must the product name
be so

024 Canadian Style Bacon, Apr. 28, 1981 What cut of pork must be used in a product that Is labeled “Canadian Style | N/A.
Bacon"?.

025 |Ci T Require: for Fully-Cooked | What are the cooki for poultry rolts and other poultry | 8 CFR 381.150 and MP! Manual
Poultry Rolls and Other Poultry Products and Fully- wodmuandwadammmmmmwodlndmm § 18.37(3), par. 2.
Cooked, Cured and Smoked Poultry Rolls and Other products labeled as “fully-cooked.," “ready-to-eat,” “baked,” or “roasted”?

Cured and Smoked Pouttry Products, May 4, 1981 !

026 Labeling of Water-Added Cured Pork Products, May 5, | What size packages of water-added cured pork products must be labeled with the | 8 CFR 318.104(d).
1981, term “water added” the full length of the product?

027 | Clarification of “Meat" Definition in Chopped Beef, | What ingredients, defined as meat in the regulations, may be utilized in preparing | 8 CFR 301.2(tt) and 9 CFR 319.15 (a)
G d Beef or Hamburger, June 15, 1881 chopped beef, ground beef or hamburger? and (b).

028 Nutrition Labeling Quality Control Programs, Aug. 31, | Quality control program requirements for certain nutrition labeled cooked sausauges | 8 CFR 319.180 and 319.700.
1981. and margarine.

029 | Labeling Pri C g Li Ingredi- | How poultry prod g k ingredients should be labeled N/A,
ents, Sept. 4, 1981.

030 | Labeling Meat Food Products Containing Poultry Ingredi- | How meat food products containing poultry ingredients should be labeled...... | 8 CFR 319.180.
ents, Sept. 4, 1881,

031 “Cooked Salami" Labeling, Sept. 4, 1981........cicrmsussssnnc] What is the approp: ling for the product “Cooked Salami™? .........isseisensed] N/A.

032 | Raw Poultry Meat (381.117(b)), Sept. 4, 1981 Appropriate labeling req for poultry meat obtained from other than young | 9 CFR 381.117(b).

033 Labeling of Cured Meat Products, Sept. 4, 1981 ... mmﬁdmwummumuuwmmmmu N/A.

reduction has taken place before the product has acquired the characteristics
expected?

034 Fresh Chorizos, Oct. 1, 1981 Limitations on water and other liquids in fresh ch 9 CFR 919140 and 9 CFR

318.7(c)(1).

035 High Fructose Com Syrup (HFCS) in Meat or Poultry membmmmammmamwwmm,..._"OCFRmaJ(c).
Products, Oct. 27, 1881,

036 Plastic Cans, Nov. 3, 1981 Whether plastic p g for meat food products may be considered to be a | 8 CFR 319.104(e).

“ocan" maww«o)
037 Alternate Principal Display Paneis, Nov. 4, 1981 ................. When is a panel bearing a number of mandatory labeling features considered en |8 CFR 317.2(d) end 9 CFR
altemate principal display panei? 381.116(b).
038 Labeling Cured Products as “Honey Cured” “Sugar | What are the guidefines for the use of “Honey Cured™, “Sugar Cured”, or “Honey | N/A.
Cured”, or and Sugar Cured” (Sugar and | and Sugar Cured” (Sugar and Honey Cured) on labeling.
Honey Cured), Dec. 16, 1981.

039 Label Claims or Features Representing & Product's | Guidelines for approval of subject claims and & 9 CFR 317.2()(2) and 8 CFR 381.124.
Caloric Content or Usefulness in the Reduction or
Maintenance of Body Weight, Jan, 18, 1982,

040 Smoked Products, Jan. 18, 1982..........ccceees e Can products be labeled as “smoked” if thay have been exposed to natural liquid | N/A.

smoke which has been transformed Into a vapor by mechanical means?
041 Labeling of Bonel Ham Prodt Feb. 1, 1982 Under What are the prod names for ham products 8 CFR 317.2(b)(13).
MWNMMNMWMM’M

042 Raw Bone-in Poultry Products Containing Solutions, Feb. | Labeling of raw bone-in poultry and poultry parts to which solutions are added........... 9 CFR 381.169.
3, 1982, -

043 Labeling Ground Poultry, Feb. B, 1982..........vvwreens| HOW should raw ground poultry be labeled that is to be sold at retail in packages | 9 CFR 381,117—381.118,

similar to hamburger and ground beef.

044 Raw Bc Pouitry C g Solutions, Apr. 7 1962..,| Labeling of raw boneless poultry and poultry parts to which solutions are added .........| 8 CFR 381.169,

045 Product Names of Margarine Substitutes, Apr. 7, 1982...... What guidefines should be followed when approving labels for products that are |9 CFR 301.2()3) and 9 CFR

substitutes for margarine? 317.2(e).

046 Percent Fat Free Label Declarations, Apr. 8, 1982 Requi for the app! | of percent fat free deck N/A.

047 Net Weight Statements on Packages with Header | What are the size and location requirements for the net weight statements on |8 CFR 317.2(h)(6) and 8 CFR
Labels, May 3, 1082. packages with header labels? 381.121.

048 Level of Beef in Berliner, May 18, 1982.........ccciiiirenianss What is the Xim of beel dina ge product called | N/A.

“Berfiner"?

049 Interim Sodium Labefing Guidel { d), May 20, | What guidelines should be followed at the present time in the review and approval | MPI Bulletin 82-28.

1982, of tabeling which includes quantitative sodium information and/or non-quantitative
claims?

049 Rescindment of Poicy Memo 049, July 27, 1982 MP! Bulletin 82-28

0498 | Interim Sodium Labeling Guidelines, Aug. 19, 1982 What g should be f d at the pi time in the review and approval | MP! Bulletin 82-28.

of labeling which includes quantitative sodium infc jon and/or titative
claims?
050 Canadian Style Bacon, Aug. 25, 1982 ........cummsmmsssesiorns that is labeled “Canadian Style | N/A.

What cut of pork must be used in a prody
Bacon™?

The SLD policies specified in these memoranda will be uniformly applied to all revelant labeling applications unless

modified by future memoranda or more formal Agency action. As specified in the 1980 notice, applicants retain all rights of
appeal regarding decisions based upon these memoranda.

Done at Washington, DC, on September 22, 1982.
Robert G. Hibbert,
Director, Standards and Labeling Division, Meat and Poultry Inspection Technical Services, Food Safety and Inspection Service.
[FR Doc. 82-26520 Filed 9-24-82; 8:45 am|
BILLING CODE 3410-DM-M
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Forest Service

Revised Notice of Intent To Prepare an
Environmental Impact Statement for
Amendments 2, 3, and 4 to 1980-1983
Plan of Operations for Exploration
Activities at Quartz Hill; Tongass
National Forest, Ketchikan, Alaska

This notice revises the Notice of
Intent published in the Federal Register
Vol. 47, No. 120, on June 22, 1982. The
U.S. Department of Agriculture, Forest
Service, is in the process of preparing an
Environmental Impact Statement for the
1980-83 Plan of Operations,
Amendments 2, 8 and 4, for U.S. Borax
and Chemical Corporation exploration
activities in the Quartz Hill area. The
project is located near Wilson Arm and
Boca de Quadra in the Misty Fiords
National Monument. Alternatives will
include the no action alternative and the
proposed plan of operation.

The scoping process has involved
participation by Federal, State and local
agencies, organizations, and individuals
interested in or affected by the decision.
This process includes: (a) Identification
of those issues to be addressed; (b)
identification of issues to be analyzed in
depth; (c) elimination of insignificant
issues or issues not related to the
amendment. This participation is being
conducted through written solicitation,
small group meetings, or notices sent to
news media and interested groups and
individuals.

The U.S. Department of the Interior,
U.S. Department of Commerce, and the
State of Alaska have been consulted
during the analysis per the requirements
of the Alaska National Interest Lands
Conservation Act, Section 505(a).

The Draft Environmental Impact
Statement will be issued by November
15, 1982, and the Final Statement is
expected to be released about February
15, 1981.

The responsible official is R. Max
Peterson, Chief, Forest Service.
Comments on this revised Notice of
Intent or the proposed activity should be
sent to David J. Barber, Interdisciplinary
Team Leader, Ketchikan Area, Tongass
National Forest, Federal Building,
Ketchikan, Alaska 99901, telephone (907)
225-3101.

Dated: September 21, 1982,

R. M. Housley,

Acting Chief, Forest Service.
[FR Doc. 82-26435 Filed 9-24-82; 8:45 am|
BILLING CODE 3410-11-M

CIVIL AERONAUTICS BOARD
[Docket 40813]

Firstair Corp. Fitness Investigation;
Hearing

Notice is hereby given that a hearing
in the above-entitled matter is assigned
to commence on October 6, 1982, at
10:00 a.m. (local time) in Room 1027,
Universal Building, 1825 Connecticut
Ave., NW,, Washington, D.C., before the
undersigned administrative law judge.

Dated at Washington, D.C., September 22,
1982,

John M. Viltone,
Administrative Law Judge.

[FR Doc. 82-26490 Filed 8-24-82; 8:45 am)
BILLING CODE 6320-01-M

[Docket 40580]

Samoa, Inc., d.b.a. Samoa Airlines, Inc.,
Fitness Investigation; Postponement
of Hearing

By letter dated September 16, 1982, the
applicant requests that the hearing in
this proceeding, currently scheduled for
September 24, 1982, be postponed. The
applicant states that it needs one last
extension to prepare certain revised
exhibits which were due on September
15, 1982. It requests that it be permitted
to submit these exhibits on October 8,
1982, and that the hearing be scheduled
soon thereafter. None of the parties
object to this request, and it will
therefore be granted.

Accordingly, notice is hereby given
that a hearing in the above-entitled
matter scheduled to be held on
September 24, 1982 (47 FR 37942, August
27, 1982) is hereby postponed until
October 15, 1982, at 10:00 a.m. (local
time), in Room 1027, 1825 Connecticut
Avenue, NW., Washington, D.C. 20428,
before the undersigned administrative
law judge.

Dated at Washington, D.C., September 21,
1982.

John M. Vittone,
Administrative Law Judge,

{FR Doc. 82-26489 Filed 9-24-82; 8:45 am]
BILLING CODE 6320-01-M

_— - —

DEPARTMENT OF COMMERCE
Bureau of the Census

Census Advisory Committee on
Agriculture Statistics; Public Meeting

Pursuant to the Federal Advisory
Committee Act (Pub. L. 92463 as
amended by Pub. L. 94-409), notice is
hereby given that the Census Advisory

Committee on Agriculture Statistics will
convene on October 19, 1982, at 9:15 a.m.
The Committee will meet in Room 2424,
Federal Building 3, at the Bureau of the
Census in Suitland, Maryland.

This Committee was established in
1962 to advise the Director, Bureau of
the Census, concerning the kind of
information that should be obtained
from respondents associated with
agricultural production; to prepare
recommendations regarding the contents
of agricultural reports; and to present
the views and needs for data of major
agricultural organizations and their
members, and other suppliers of
agricultural statistics.

The Committee is composed of 20
members appointed by the presidents of
the nonprofit organizations having
representatives on the Committee, and a
representative from the U.S. Department
of Agriculture.

The agenda for the meeting, which is
scheduled to adjourn at 4 p.m. is: (1)
Introductory remarks by the Director,
Bureau of the Census; (2) current Census
Bureau activities and legislative
situation: (3) update on the 1982 Census
of Agriculture, including the publicity
program, the results of the Farm and
Ranch Survey, and status of the mail
list; (4) coverage evaluation for the 1982
Census of Agriculture; (5) 1978/1982
agriculture census comparability; (6)
publication program; (7) report on data
linkage seminar; (8) handling data user
requests; (9) Committee
recommendations; and (10) election of
chairperson-elect.

The meeting will be open to the
public, and a brief period will be set
aside for public comment and questions.
Extensive questions or statements must
be submitted in writing to the
Committee Control Officer at least 3
days prior to the meeting.

Persons planning to attend and
wishing additional information
concerning this meeting or who wish to
submit written statements may contact
the Committee Control Officer, Mr.
George Pierce, Agriculture Division,
Bureau of the Census, Room 3009,
Federal Building 4, Suitland, Maryland.
(Mailing address: Washington, D.C.
20233). Telephone (301) 763-7731.

Dated: September 21, 1982,
Bruce Chapman,
Director Bureau of the Census.,
[FR Doc. 82-26427 Filed 8-24-82; 8:45 am]
BILLING CODE 3510-07-M
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International Tréde Administration
[Case No. 633]

Creusot-Loire S.A.; Order Modifying
Temporary Denial of Export Privileges

In the matter of: Creusot-Loire S.A., 42
Rue d’'Anjou, 75008 Paris, France.

By Order of August 28, 1982, 47 FR
38169 (August 30, 1982), the respondent,
Creusot-Loire S.A., was temporarily
denied, pursuant to § 388.19 of the
Export Administration Regulations (15
CFR Part 368, et seq. (1981)) (the
“Regulations”), all privileges of
participating in any manner or capacity
in the export of U.S.-origin commodities
or technical data.

The Department of Commerce (the
“Department”) has now filed a motion to
modify the Order of August 26, 1982 to
restrict the scope of the denial to U.S.-
origin commodities and technical data
for or relating to oil and gas exploration,
production, transmission, or refinement,
on the grounds that a denial order which
is restricted in scope will (1) continue to
facilitate the Department's investigation,
(2) remain consistent with the foreign
policy objectives of the Regulations
relating to the export to the Soviet
Union of commodities or technical data
for or relating to oil and gas exploration,
production, transmission, or refinement,
and (3) reflect conscientious efforts by
the Department to adjust its measured
approach to possible violations of the
Regulations, both in light of information
developed during the investigation and
in a way that imposes a uniform and not
overly broad burden on all respondents.

Based upon the showing made by the
Department and having considered the
views of the respondent, I find that the
motion to modify the order temporarily
denying all export privileges to Creusot-
Loire is in the public interest to facilitate
enforcement of the Export
Adminisiration Act of 1979, as amended
(50 U.S.C. app. 2401, et seq.) (Supp. HI
(1979)), and the Regulations, and to
permit completion of the Department’s
investigation.

Anyone who is now or may in the
future be dealing with the above-named
respondent in transactions that in any
way involve U.S.-origin commodities or
technical data for or relating to oil and
gas exploration, production,
transmission, or refinement is
specifically alerted to the provisions set
forth in Paragraph IV below. >

Accordingly, it is hereby ordered that
the Order of August 28, 1982 is modified
as follows.

L. All outstanding validated export
licenses concerning U.S.-origin
commodities or technical data for or
relating to oil and gas exploration,

production, transmission, or refinement
in which respondent appears or
participates, in any manner or capacity,
are hereby revoked and shall be
returned forthwith to the Office of
Export Administration for cancellation.
All validated export licenses revoked by
the Order of August 26, 1982, that are
not for or related to oil and gas
exploration, production, transmission, or
refinement are hereby reinstated, and all
such licenses received by the
Department pursuant to the Order of
August 26, 1982, shall be returned
forthwith to the licensee by the Office of
Export Administration.

II. The respondent, its successors or
assignees, officers, partners,
representatives, agents, and employees
hereby are denied all privileges of
paticipating, directly or indirectly, in
any manner or capacity, in any
transaction involving U.S.-origin
commodities of technical data for or
relating to oil and gas exploration,
production, transmission, or refinement
exported from the United States in
whole or in part, or to be exported, or
that are otherwise subject to the
Regulations. Without limitation of the
generality of the foregoing, participation
prohibited in any such transaction,
either in the United States or abroad,
shall include participation, directly or
indirectly, in any manner or capacity, (a)
as a party or as a representative of a
party to a validated export license
application, (b) in the preparation or
filing of any export license application
or reexport authorization, or of any
document to be submitted therewith, (c)
in the obtaining or using of any
validated or general export license or
other export control document, (d) in the
carrying on of negotiations with respect
to, or in the receiving, ordering, buying,
selling, delivering, storing, using, or
disposing of, in whale or in part, any
such commodities or technical data
exported from the United States in
whole or in part, or to be exported, and
(e) in the financing, forwarding,
transporting, or other servicing of such
commodities or technical data.

III. Such denial of export privileges
shall exend not only to the respondent,
but also to its agents and employees and
to any successor.

IV. No person, firm, corporation,
partnership or other business
organization, whether in the United
States or elsewhere, without prior
disclosure to and specific authorization
from the Office of Export
Administration, shall, with respect to
U.S.-origin commodities and technical
data for or relating to oil and gas
exploration, production, transmission, or
refinement, do any of the following acts,

directly or indirectly, or carry on
negotiations with respect thereto, in any
manner or capacity, on behalf of or in
any association with the respondent or
whereby the respondent may obtain any
benefit therefrom or have any interest or
participation therein, directly or

‘indirectly: (a) Apply for, obtain, transfer,

or use any license, Shipper's Export
Declaration, bill of lading, or other
export control document relating to any
export, reexport, transshipment, or
diversion of any such commodity or
technical data exported from the United
States in whole or in part, or to be
exported, by, to, or for the respondent
denied export privileges; or (b) order,
buy, receive, use, sell, deliver, store,
dispose of, forward, transport, finance,
or otherwise service or participate in
any export, reexport, transshipment, or
diversion of any such commodity or
technical data exported or to be
exported from the United States.

V. In accordance with the provisions
of § 388.19(b) of the Regulations, the
respondent may move at any time to
vacate or modify this modified
temporary denial order by filing with the
Hearing Commissioner, International -
Trade Administration, U.S. Department
of Commerce, Room 6716, 14th and
Constitution Avenue, NW., Washington,
D.C. 20230, an appropriate motion for
relief, supported by substantial
evidence, and may also request an oral
hearing thereon, which, if requested,
shall be held before the Hearing
Commisgioner at the earliest convenient
date. In accordance with the provisions
of § 388.22 of the Regulations, the
respondent may appeal to the Assistant
Secretary for Trade Administration, U.S.
Department of Commerce, Room 3898-B,
14th and Constitution Avenue, NW.,
Washington, D.C. 20230, an order
temporarily denying export privileges.

VI. This modification of the Order of
August 26, 1982, is effective
immediately. It remains in effect until
the final disposition of any
administrative or judicial proceeding or
proceedings initiated against the named
respondent as a result of the ongoing
investigation. A copy of this
modification of the Order of August 26,
1982, shall be served upon the
respondent.

Dated: September 23, 1982.

Thomas W. Hoya,
Hearing Commissioner.

[FR Dog. 82-26653 Filed 8-24-82; 9:30 am|]
BILLING CODE 3510-25-M
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Carbon Steel Wire Rod From
Argentina; Suspension of Investigation

AGENCY: International Trade
Administration, Commerce,

ACTION: Notice of suspension of
investigation.

SUMMARY: The Department of
Commerce has decided to suspend the
countervailing duty investigation
involving carbon steel wire rod from
Argentina. The basis for the suspension
is an agreemient by the government of
Argentina to eliminate all benefits
which we found to be bounties or grants
on exports of the subject product to the
United States.

EFFECTIVE DATE: September 27, 1982.
FOR FURTHER INFORMATION CONTACT:
Paul J. McGarr, Office of Investigations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W., Washington,
D.C. 20230, telephone : (202) 377-2786.
SUPPLEMENTARY INFORMATION:

Case History

On February 8, 1982, the Department
of Commerce (the Department) received
a petition from Atlantic Steel
Corporation, Georgetown Steel
Corporation, Georgetown Texas Steel
Corporation, Keystone Consolidated
Incorporated, Korf Industries
Incorporated, Penn-Dixie Steel
Corporation and Raritan River Steel
Corporation, filed on behalf of the U.S,
industry producing carbon steel wire
rod. The petition alleged that certain
benefits which constitute bounties or
grants within the meaning of section 303
of the Tariff Act of 1930, as amended
(the Act), are being provided, directly or
indirectly, to the manufacturers,
producers, or exporters in Argentina of
carbon steel wire rod.

We found the petition to contain
sufficient grounds upon which to initiate
a countervailing duty investigation, and
on March 1, 1982, we initiated a
countervailing duty investigation (47 FR
9260). We stated that we expected to
issue a preliminary determination by
May 4, 1982. We subsequently
determined that the investigation is
“extraordinarily complicated,” as
defined in section 703(c) of the Act, and
postponed our preliminary
determination for 65 days until July 8,
1982 (47 FR 17319).

We presented a questionnaire
concerning the allegations to the
government of Argentina in Washington,
D.C. on May 7, 1982, we received the
response to the questionnaire. During
August 9-13, 1982, we verified this
information by a review of government

documents and company books and
records of Industria Argentina de
Aceros, S.A. (ACINDAR), the only
known exporter in Argentina of carbon
steel wire rod to the United States.

On July 8, 1982, we preliminarily
determined that the government of
Argentina is providing bounties or
grants to manufacturers, producers, or
exporters of carbon steel wire rod under
two programs. The programs
preliminarily found to confer bounties or
grants were an overrebate of indirect
taxes on exports—the reembolso, and
prefinancing of exports through dollar-
indexed pesos.

Notice of the preliminary affirmative
countervailing duty determination was
published in the Federal Register on July
14, 1982 (47 FR 30539). We directed the
U.S. Customs Service to suspend
liguidation of all entries of the subject
merchandise, entered or withdrawn
from warehouse, for consumption on or
after July 14, 1982, and to require a cash
deposit or bond in the amount of 13.80
percent of the f.0.b. value of the
merchandise.

On August 20, 1982, the Department
initiated a proposed agreement to
suspend the countervailing duty
investigation involving carbon steel wire
rod from Argentina. The basis for the
proposed agreement to suspend was
that the government of Argentina would
eliminate the entire amount of benefits
we found to confer bounties or grants on
exports of carbon steel wire rod to the
United States.

On the same date, in compliance with
the procedural requirements of section
704(e) of the Act, we called counsel for
the petitioners informing them of the
proposed agreement. At that time, we
discussed the essential points of the
proposed agreement and offered to
answer any questions. These parties
also received a copy of the proposed
agreement on that date.

Scope of the Investigation

The product covered by this
investigation is carbon steel wire rod
manufactured in Argentina and
exported, directly or indirectly, from
Argentina to the United States. The term
“carbon steel wire rod" covers a coiled,
semi-finished, hot-rolled carbon steel
product of approximately round solid
cross section, not under 0.02 inch nor
over 0.74 inch in diameter, not tempered,
not treated, and not partly
manufactured, and valued over 4 cents
per pound, as currently provided for in
item 607.17 of the Tariff Schedules of the
United States.

The period for which we are
measuring the receipt of bounties or
grants is calendar year 1981.

Changes Since the Preliminary
Determination

(1) The Reembolso. In our preliminary
determination, we stated that the
documentation of taxes rebated by the
reembolso on various raw materials and
imported inputs was inadequate:
Therefore, we preliminarily determined
that rebating such taxes was
countervailable. We allowed certain
final stage taxes totalling 3.66 percent.

At verification, we received and
verified a detailed breakout of the
various taxes rebated by the reembolso,
documentation of those taxes and the
rates of taxation. Further, we received a
listing of physically-incorporated inputs,
the rate of tax incidence on each of
these inputs, and the specific incidence
of each tax on the input. As a result, we
have determined that an additional 3.94
percent of the tax incidence on wire rod
meets our requirements and is not
countervailable.

Certain raw material inputs are
physically incorporated in carbon steel
wire rod. Embedded in each of these
inputs are the following indirect taxes
which are levied at each stage of
production:

Control of daSUNAUON TAX........uiwimmecrrensuressssmessssins 20
Foreign exchange tax (on materiais imported by

G:ossrn&la; tax 1.5

'Vary by consumption.

As computed by the government of
Argentina, the total estimated ad
valorem incidence of these combined
cascading taxes and the total estimated
amount of tax per ton of wire rod
include a social welfare tax. This is a
direct tax, the remission of which is not
allowable. We have therefore adjusted
the Argentine government's estimate
downward by an appropriate amount to
account for the inclusion of this tax.

Of the remaining domestic inputs,
only a portion of natural gas meets the
physical incorporation test. ACINDAR
uses the Midrex process for the
reduction of iron. This process uses
natural gas (methane, CH4) for
combustion, and carburization and
reduction. Carburization and reduction
occur in a closed system and, therefore,
the methane used for this purpose is
discrete from that used for combustion.
Methane used for combustion is not
physically incorporated. Carbon used
for carburization, which is 75 percent of
methane by atomic weight, is physically
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incorporated, while the hydrogen is
consumed in the reducticn process and
is not physically incorporated. Thus, for
natural gas used in the production
process, we have allowed the remission
of the taxes attributable only to the
carbon portion of the methane which is
used for carburization and is physically
incorporated. Because this is a closed
system, no allowance need be made for
necessary waste with respect to this
carbon,

The tax incidence on methane is
composed of two elements: the 1.5
percent gross sales tax, and a 10 percent
excise tax on gas consumption. This
results in an allowable figure that is
equal to 0.68 percent of the value of the
finished product, carbon steel wire rod.

Finally, there are three imported
inputs that are physically incorporated:
pellets, sponge iron and electrodes. The
indirect taxes borne by these products
are:

Percent
Control of d ion tax 20
Stamp tax 1.0
Foreign exchange tax 086

Although the primary purpose of
electrodes is not to introduce carbon
into the steel, they gradually wear away
while being used in the electric-arc
process, and the carbon that is
consumed in this process becomes part
of the carbon steel produced. The total
tax incidence on these imported inputs
which we have allowed is 1.18 percent.

On July 5, 1982, Resolution No. 8 of the
Ministry of Economy reduced the
reembolso for many export products
including carbon steel wire rod to 10
percent of the f.0.b. value. Consequently,
with the adjustments made to our
preliminary determination referred to in
this notice, the portion of the reembolso
that constitutes an allowable rebate is
7.60 percent and the overrebate, to be
eliminated as a condition of the
suspension agreement, is currently 2.40
percent,

(2) Long-Term Loan. We stated in our
preliminary determination that we
required additional information
concerning a long-term loan granted to
ACINDAR in 1976 by the National
Development Bank (BND) before making
a determination on the allegation that
such a loan confers a bounty or grant. At
verification, we learned that the loan
was in pesos with the principal fully
indexed to the inflation rate and a real
interest rate of 7 percent. Normally, the
BND is the only source of long-term
loans denominated in pesos. The BND
has two basic types of long-term peso
loans: for the purchase of machinery in
expansion projects and for working

capital, and loans of both types are
made to a wide variety of sectors. The
interest rates differ by the type of loan,
but the interest rate on each type of loan
is the same for all borrowers. Because
these loans are generally available on
the same terms, we have determined
that they do not confer a bounty or
grant.

Petitioners’ Comments

The Department has consulted with
counsel for the petitioners and received
the following comments from them
objecting to the proposed suspension
agreement. Our responses are shown for
each comment.

Issues Related to the Suspension
Agreement

Comment 1: The petitioners request
that paragraph B.1.b be modified to state
“that it (the goverment of Argentina)
shall not through its Central Bank or
otherwise, provide directly or indirectly
preferential dollar-indexed pre-export
financing on any exports of the subject
product.”

DOC Position: We have incorporated
the suggested amendment into
paragraph B.1.b.

Comment 2: The petitioners contend
that the representative period chosen as
a reference period for the section
704(d)(2) requirement—that exports not
increase in the interim period between
suspension and imposition of the export
tax—perpetuates the recent surge of
imports of Argentine carbon steel wire
rod into the United States.

DOC Position: We are required to
select “the most recent representative
period.” Accordingly, we chose the
period February 1981-January 1982-—the
most recent 12-month period prior to the
filing of the petition. The petitioners
have contended that we should use a
two-year period, 1980-1881, to reflect
more accurately the long-term level of
Argentine wire rod exports to the United
States. The suggested period has 20
months of non-shipment prior to entry
into the market and the increase of
imports; the period we have chosen
begins with 7 months of non-shipment.
We note that the period covered by this
quantitative restraint is very short—
until October 30, 1982, when the
agreement will go into effect.

Comment 3: The petitioners state that
for effective monitoring the agreement
should include a specific provision
requiring the government of Argentina to
report on a quarterly basis the monthly
volume of exports of the subject
product.

DOC Position: Pursuant to section
704(b)(1) of the Act, the government of
Argentina has agreed to the complete

elimination of the net subsidy. No
quantitative restrictions are required
with such a suspension agreement once
the subsidy has been completely
eliminated, and thus the proposed
amendment has no relevance.

Conunent 4: The petitioners state that
the agreement should include a
provision whereby the government of
Argentina consents to access to
verification reports by counsel for the
petitioners under an administrative
protective order, so that counsel may
monitor independently the efficacy of
the agreement.

DOC Position: Non-confidential
versions of verification reports are
normally available to the public. A
determination concerning the request by
counsel for release of the confidential
version of a verification report under
protective order will be made at the time
such requests are submitted.

Comment 5: The petitioners state that
the suspension agreement fails to fulfill
the explicit statutory conditions of
section 704(d)(1) of the Act that any
suspension agreement be in the public
interest.

DOC Position; By its terms, the
suspension agreement will eliminate
completely the net subsidy, and a
fortiori eliminates any injury caused by
the net subsidy, without the added
expense to the U.S. taxpayers,
petitioners, and respondents of
completing the investigation.

Subsidy Issues

Comment 6: The petitioners contend
that the Department should not
determine the net subsidy portion of the
reembolso by simply subtracting the
amount of indirect taxes considered
allowable from the amount of the
reembolso payment. Instead, they argue
that we should determine the ratio of the
reembolso payment to the total tax
incidence on wire rod and consider only
that percentage of the allowable indirect
taxes as rebatable, without given rise to
a subsidy.

DOC Position: Through long-standing
case precedent and by the dictates of
the Act, the Department has determined
that only that portion of the reembolso
that exceeds the amount of indirect
taxes allowable under the Act confers a
bounty or grant. The petitioners, in
effect, are arguing that in order for the
Department to make such a
determination, the government of
Argentina has the obligation to rebate
fully all indirect taxes on wire rod that it
has calculated. The government of
Argentina has no obligation to rebate
any indirect taxes incident on wire rod;
the only obligation that exists under the
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act is that if it chooses to rebate any of
these indirect taxes, they must be
reasonably calculated and directly
related to wire rod. Having made that
determination, the Department cannot
consider any portion of those allowable
indirect taxes to confer a bounty or
grant.

Comment 7: The petitioners argue that
the exemption of reembolso payments
from the income tax constitutes an
additional bounty or grant that is
countervailable.

DOC Position: By its nature, the
rebate of indirect taxes is not
considered income. To determine
whether the reembolso is a bona fide
rebate of indirect taxes, the Department
has followed its long-established
practice of considering a rebate of
indirect taxes to be non-countervailable
if it is reasonably calculated, is
specifically intended to compensate for
the prior payments of indirect taxes, and
is directly related to the merchandise
exported. These conditions are
enumerated in the Senate Report to the
Act (S. Rep. 96-29 at 84{/1979) and have
been upheld by the Court of
International Trade in the case,
Industrial Fasteners Group, American
Importers Association v, United States,
2 C.I.T. —, Slip Op. 81-99 (October 29,
1981). Having met these criteria, we
consider the non-excessive portion of
the reembolso to be a bona fide rebate
of indirect taxes and non-
countervailable.

The legislative history, however, is
silent on the issue of the
countervailability of the secondary tax
effects of non-countervailable rebates of
indirect taxes. We interpret
Congressional intent to be that the
whole of a non-excessive rebate of
indirect taxes—including any secondary
tax effects—is non-countervailable,
provided it meets the above-mentioned
criteria,

With respect to that portion of the
reembolso determined to confer a
bounty or grant and which could be
considered income, we conclude that
there is no additional benefit
attributable to the income tax
exemption. Since we have separately
determined the full benefit from this
overrebate, we would be double-
counting if we were to consider that a
countervailable benefit is conferred by
its exemption from the intome tax.
Further, the Department consistently has
taken the position that it will not
examine the income tax consequences
of non-income tax subsidy programs.
Whether and to what extent each
producer’s or exporter's benefits from a
program unrelated to income taxes
would be increased or diminished as a

consequence of application of its
country's income tax laws is a difficult
and complex matter which is neither
feasible nor necessary to explore.
Comment 8: The petitioner states that
the Department should not use
additional information regarding the
reembolso received after the preliminary
determination because the respondent
refused to provide such information at

. the appropriate time in the investigation.

DOC Position: The respondent never
refused to supply any information
requested by the Department.
Information used with respect to
changes in the preliminary
determination in calculating the
permissible level of reembolso was
received at verification, an integral part
of the investigation. This material
supplemented information provided
prior to the preliminary determination in
sufficient detail to permit revision of our
calculations.

Comment 9: The petitioners state that
the Department should not accept ex
post facto rationalizations of rebates of
indirect taxes, in accordance with its
past practice.

DOC Response: The Department has
relied only on studies of the indirect tax
incidence prepared by the government
of Argentina prior to the initiation of the
investigation. At verification we
examined in detail the back-up
documents prepared as the basis for the
studies submitted by ACINDAR to the
government of Argentina before this
investigation was initiated. These
documents supported the figures we
have used in our calculations.

Suspension of the Investigation

The Department has determined that
the agreement will eliminate completely
the bounties or grants conferred on the
subject merchandise exported directly
or indirectly to the United States, that
the agreement can be monitored
effectively, and that the agreement is in
the public interest, We find, therefore,
that the criteria for suspension of an
investigation pursuant to section 704 of
the Act have been met. The terms and
conditions of the agreement, signed
September 21, 1982, are set forth in
Annex 1 to this notice.

Pursuant to section 704(f)(2)(A) of the
Act, the suspension of liquidation of all
entries, entered or withdrawn from
warehouse, for consumption of carbon
steel wire rod from Argentina effective
July 14, 1982, as directed in our notice of
“Preliminary Affirmative Countervailing
Duty Determination, Carbon Steel Wire
Rod from Argentina” is hereby
terminated. Any cash deposits on
entries of carbon steel wire rod from
Argentina pursuant to that suspension of

liquidation shall be refunded and any
bonds shall be released.

The Department intends to conduct an
administrative review within twelve
months of the anniversary date of
publication of this suspension as
provided in section 751 of the Act.

Notwithstanding the suspension
agreement, the Department will continue
the investigation if we receive such a
request in accordance with section
704(g) of the Act within 20 days after the
date of publication of this notice.

This notice is published pursuant to
section 704(f)(1)(A) of the Act.
Gary N. Horlick,

Deputy Assistant Secretary for Import
Administration.

September 21, 1982.

Annex 1—Suspension Agreement—Carbon
Steel Wire Rod From Argentina

Pursuant to section 704 of the Traiff Act of
1930, as amended (*'the Act”), and section
355.31 of the Commerce Regulations, the
government of the United States through its
Department of Commerce (“the Department")
and the government of Argentina through its
Ministry of Economy (*the Ministry") enter
into the following suspension agreement (“the
agreement") on the basis of which the
Department shall suspend its countervailing
duty investigation initiated on March 1, 1962
(47 Fed. Reg. 9260) with respect to carbon
steel wire rod from Argentina. The agreement
shall be in accordance with the terms and
provisions set forth below.

A. Scope of the Agreement

The agreement applies to all carbon steel
wire rod manufactured in Argentina and
exported, directly or indirectly, from
Argentina to the United States (hereinafter
referred to as the “subject product”). The
term “carbon steel wire rod" covers a coiled
simi-finished, hot-rolled carbon steel product
of approximalely round solid cross section,
not under 0.02 inch nor over 0.74 inch in
diameter, not tempered, not treated, and not
partly manufactured, and valued over 4 cents
per pound, as currently provided for in item
607.17 of the Tariff Schedules of the United
States.

B. Basis of the Agreement

1. The Ministry hereby agrees to eliminate
completely the amount of the net bounty or
grant determined by the Department to exist
with respect to the subject product. The
elimination of the net bounty or grant shall be
accomplished for all exports of the subject
product made on or after October 30, 1982
The Ministry agrees that:

(a) it will not provide to manufacturers,
producers, or exporters of the subject
product, either directly or indirectly, any
reembolso payment constituting a bounty or
grant, as determined by the Department, and

{b) the Central Bank shall not provide,
either directly or indirectly, preferential
dollar-indexed pre-export financing and that
the Ministry shall submit documentation that
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the Central Bank prohibits such financing on
any exports of the subject product.

2, The Ministry certifies that no new or
equivalent benefits shall be granted on the
subject product as a substitute for any
benefits eliminated by the agreement.

3. The elimination of these benefits does
not constitute an admission by the Ministry
that such benefits are bounties or grants
within the meaning of the U.S. countervailing
duty law.

4. The Ministry agrees that from the
effective date of the suspension of the
investigation and until the complete
elimination of the net bounty or grant no later
than October 30, 1982, the rate of exports of
the subject product will not exceed the
average monthly rate of exports to the U.S. in
the period February 1981-January 1982. The
Department will monitor the exports of the
subject product to the United States from the
effective date of the suspension of the
investigation until the elimination of the net
bounty or grant and will issue instructions to
the Customs Service to deny entry, or
withdrawal from warehouse, for consumption
of the subject product exported in excess of
the average monthly rate in the period
February 1981-January 1982.

5. The Department agrees to suspend its
countervailing duty investigation with respect
to carbon steel wire rod from Argentina.

C. Monitoring of the Agreement

1. The Ministry agrees to supply to the
Department such information as the
Department deems necessary to demonstrate
that it is in full compliance with the
agreement.

2. The Ministry shall immediately provide
copies of any resolutions, decrees or
legislation governing the changes in the level
of reembolso payments or of the indirect
taxes rebated by these payments on any
exports of the subject product as soon as
such changes occur.

3. The Ministry shall notify the Department
if any exporters of the subject product
transship the subject product through third
countries or apply for or receive, directly or
indirectly, the benefits of the programs
described in paragraph B(1) regarding the
manufacture, production or export of the
subject product.

4. The Ministry shall certify to the
Department within 15 days after the first day
of each three-month period beginning on
January 1, 1983 whether it continues to be in
compliance with the agreement by
eliminating the net bounty or grant referred to
in paragraph B(1) and whether it has
substituted any new or equivalent benefits
for the benefits eliminated by the agreement.
Failure to supply such information or
certification in a timely fashion may result in
the immediate resumption of the investigation
or issuance of a countervailing duty order.

5. The Ministry shall permit such
verification and data collection as is
requested by the Department in order to
monitor the agreement, The Department will
request such information and perform such
verification periodically pursuant to
administrative reviews conducted under
section 751 of the Act.

6. The Ministry shall notify the Department
if it decides to alter or terminate its

obligations with respect to any of the terms
of the agreement.

7. The Department shall notify the Ministry
of any subsequent determination in this
proceeding as a result of information
provided by the Ministry with respect to the
monitoring of the agreement.

8. The agreement shall remain in effect
until the conditions of section 751(c) of the
Act are met, unless the Department
determines that paragraph D of the
agreement applies.

D, Violation of the Agreement

If the Department determines that the
agreement is being or has been violated or no
longer meets the requirements of section
704(b) or (d) of the Act, then section 704(i)
shall apply.

E. Effective Date

The effective date of the agreement is the
date of publication.

Signed in Washington, D.C., on this 21st
day of September, 1982.

For the Argentine Ministry of Economy.
Santiago Murray,
Minister-Counselor, Embassy of the
Argentine Republic.

I have determined that the provisions of
paragraph B completely eliminate the
bounties or grants that the government of
Argentina is providing with respect to carbon
steel wire rod exported directly or indirectly
from Argentina to the United States and that
the provisions of paragraph C ensure that this
agreement can be monitored effectively
pursuant to section 704(d) of the Act.
Furthermore, I have determined that the
agreement meets the requirements of section
704(b) of the Act and suspension of the
investigation is in the public interest.
Department of Commerce.

Judith Hippler Bello,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Do. 82-28461 Filed 0-24-82: 8:45 am)

BILLING CODE 3510-25-M

Final Affirmative Countervailing Duty
Determination and Countervailing Duty
Order; Carbon Steel Wire Rod From
South Africa ;

AGENCY: International Trade
Administration, Commerce

AcTiON: Final affirmative countervailing
duty determination and countervailing
duty order.

SUMMARY: We determine that certain
benefits which constitute bounties or
grants within the meaning of the
countervailing duty law are being
provided to manufacturers, producers,
or exporters in South Africa of carbon
steel wire rod, as described in the
“Scope of Investigation" section of this
notice. The estimated bounty or grant is
indicated under the “Suspension of
Liquidation" section of this notice.

EFFECTIVE DATE: September 27, 1982.

FOR FURTHER INFORMATION CONTACT:
Paul . Thran, Office of Investigations,
Import Administration, International
Trade Administration, U.S.. Department
of Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230,
telephone: (202) 377-1768.

SUPPLEMENTARY INFORMATION:

_Final Determination

Based upon our investigation, we
determine that certain benefits which
constitute bounties or grants within the
meaning of section 303 of the Tariff Act
of 1930, as amended (“the Act"'), are
being provided to manufacturers,
producers, or exporters in South Africa
of carbon steel wire rod, as described in
the “Scope of Investigation” section of
this notice. The following programs are
found to be bounties or grants.

* Export incentive program—category C
* Assumption of financing charges

* Railroad rate differential

¢ Central government rail rebate

We determine the net bounties or
grants to be the amount indicated in the
“Suspension of Liquidation™ section of
this notice.

Case History

On February 8, 1982, we received a
petition from counsel for Atlantic Steel
Corporation, Georgetown Steel
Corporation, Georgetown-Texas Steel
Corporation, Keystone Consolidated
Incorporated, Korf Industries
Incorporated, Penn-Dixie Steel
Corporation and Raritan River Steel
Corporation, on behalf of the U.S.
industry producing carbon steel wire
rod. The petition alleged that certain
benefits which constitute bounties or
grants within the meaning of section 303
of the Act are being provided, directly or
indirectly, to the manufacturers,
producers, or exporters in South Africa
of carbon steel wire rod.

We found the petition sufficient and,
on March 1, 1982, we initiated a
countervailing duty investigation (47 FR
5751). We stated that we expected to
issue a preliminary determination by
May 4, 1982. We subsequently
determined that the investigation is
“extraordinarily complicated", as
defined in section 703(c) of the Act, and
postponed our preliminary
determination for 65 days until july 8,
1982 (47 FR 17319).

On July 8, 1982, we preliminarily
determined there was reason to believe
or suspect certain benefits which
constitute bounties or grants within the
meaning of the countervailing duty law,
were being provided to manufacturers,
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producers, or exporters in South Africa
of carbon steel wire rod (47 FR 30559).
Written views and rebuttals were
received from all the parties in lieu of a
hearing.

Since South Africa is not a “country
under the Agreement" within the
meaning of section 701(b) the Act, and
the carbon steel wire rod at issue here is
dutiable, the domestic industry is not
required to allege that, and the U.S.
International Trade Commission (ITC) is
not required to determine whether,
imports of this product cause or threaten
material injury to the U.S. industry in
question,

Scope of Investigation

For the purpose of this investigation,
the term “carbon steel wire rod"” covers
a coiled, semi-finished, hot-rolled
carbon steel product of approximately
round solid cross section, not under 0.02
inch nor over 0.74 inch in diameter, not
tempered, not treated, and not partly
manufactured, and valued over 4 cents
per pound, as currently provided for in
item 607.17 of the Tariff Schedules of the
United States.

The South African Iron and Steel
Industrial Corporation (ISCOR) is the
only known producer in South Africa of
the subject product exported to the
United States.

The period for which we are
measuring subsidization is the corporate
fiscal year 1981, which runs from July 1,
1980 through June 30, 1981,

Analysis of Programs

In it response, the government of
South Africa provided data for the
applicable period. Additionally, we
received information from ISCOR, which
produced and exported carbon steel
wire rod to the United States during
1981. Throughout this notice, the general
principles applied by the Department of
Commerce to the facts of this
investigation are described in detail in
Appendices 2 and 4 which accompany
the notice of “Final Affirmative
Countervailing Duty Determination,
Carbon Steel Wire Rod from Belgium,”
in this issue of the Federal Register.
Based upon our analysis of the petition
and response to our questionnaire, we
determine the following.

L. Programs Determined To Be Bounties
or Grants to Manufacturers, Producers,
or Exporters of Carbon Steel Wire Rod

We determine bounties or grants are
being provided to manufacturers,
producers, or exporters in South Africa
of carbon steel wire rod under the
programs listed below,

A. Assumption of Finance Charges

In 1978 The government of South
Africa assumed R70 million of ISCOR’s
finance charges. Under the grants
methodology described in Appendix 2,
we treated this payment as a grant, and
allocated the amount over 15 years, the
average life of capital assets in
integrated steel mills. Using this
methodology, we calculated a benefit of
0.35 percent ad valorem.

In our preliminary determination, we
calculated the benefit of this program as
though the grant were given in 1977,
using the discount rate for that year,
following our then existing methodology.
Since the grant was actually given in
1978, we are now using the appropriate
discount rate for 1978, which is lower.
This results in a benefit of 0.35 percent
instead of 0.5 percent.

B. Railroad Rate Differential

The Scuth African Transport Services
(SATS), a government-owned
corporation, maintains a rate schedule
that generally provides railroad rates for

-shipments destined for export that are

lower than domestic rates.
ISCOR used rail transport for its

- exports of carbon steel wire rod. The

export rate is approximately 50 percent
of the domestic rate. In our preliminary
determination, we found this program to
be a bounty or grant, and we calculated
its benefit by dividing the differential
per ton by the per ton value of the
appropriate product.

As stated in our preliminary notice,
SATS maintains that its export rates are
“cost justified,” and that the difference
between the domestic and export rates
reflects the difference in the cost of
handling the two types of traffic.

SATS has demonstrated that rate
differentials between domestic and
export steel shipments are generally
cost justified. It has shown that the ratio
of revenues to costs in export shipments
of steel is greater than the similar ratio
for most domestic shipments. The
exception was certain domestic steel
shipments railed under the same
conditions as exports. Prior to April 1,
these were charged higher rates than
exports. Necessarily, the revenue-to-cost
ratio for these shipments exceeded the
normal ratio for domestic shipments.

During our verification we found that
steel for export is shipped in “full-truck
loads" (full cars) and 39-car trains. The
mill is charged for a fully loaded car
whether or not it is able to fill the car
completely. These trains are moved to
the harbors as complete units. The only
handling required is the changing of
locomotives on various parts of the
lines. At the ports the harbor

administration unloads the train and
loads the ships; for this service a
separate fee is charged.

In'contrast, domestic shipments are
charged rates on a per ton basis. The
railroad moves the cars from the mill to
a marshalling yard where they are
transferred to other trains for hauling to
their destination. (Marshalling may
occur more than once during any
shipment.) At the destination the
railroad is responsible for unloading the
train.

SATS has made available to domestic
steel shippers, effective April 1, 1982, the
same rates export shipments enjoy if the
domestic shipments meet the same
loading and point-to-point conditions
imposed on export shipments.

Based on the availability of the lower
rate to all domestic steel shippers
meeting the conditions imposed on
export shipments of steel, we determine
that the rate afforded by SATS to
exporters of carbon steel wire rod is not
provided on terms more favorable than
those for domestic shippers and that it
does not constitute a bounty or grant in
this case for shipments exported after
April 1, 1982. For shipments prior to
April 1, 1982, we find the bounty or grant
to be 5 percent ad valorem based on the
difference in the full truckload rate
available to exporters and the per ton
rate available to domestic shippers.

C. Export Incentive Program—Category
C (Finance Charges Aid Scheme)

The South African government
provided for a tax-free rebate to certain
firms increasing the value of their
exports of manufactured goods. The
rebate was equal to 25 percent of the
interest costs for financing exports.
ISCOR benefited from this program in
1981. However, as this program was
terminated on April 1, 1982, we are not
including this benefit in our calculation
of the bounties or grants on shipments
after that date. For shipments prior to
April 1, 1982, we calculated a benefit of
1.2 percent ad valorem.

D. Central Government Rebate

The government of South Africa
offered a “Central Government Rebate”
of up to 25 percent of the railroad
charges on products shipped in open
railway cars for export. ISCOR
benefited from this program in 1981.
However, as this program was
terminated on April 1, 1982, we arednot
including this benefit in our calculation
of the bounties or grants on shipments
after that date. For shipments prior to
April 1, 1982, we find the benefit under
this program is 1.25 percent ad valorem.
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I1. Programs Determined Not To Be
Bounties or Grants to Manufacturers,
Producers, or Exporters of Carbon Steel
Wire Rod

Based upon our verification, we
determine that bounties or grants are
not being provided to manufacturers,
producers, or exporters in South Africa
of carbon steel wire rod under the
following programs:

Government Equity Participation in
ISCOR

The government of South Africa owns
over 99 percent of the outstanding
shares of ISCOR. The remaining shares
are not publicly traded. The petitioners
alleged that the purchase of equity by
the government represents a bounty or
grant. In our preliminary determination,
we made the tentative judgment, based
on ISCOR's financial statements, that
the purchase of share capital in ISCOR
by the government was inconsistent
with commercial considerations, and
therefore potentially a bounty or grant.

We then measured the value of the
bounty or grant by comparing the
government's rate of return in 1981 on its
equity investment in ISCOR with the
national average rate of return in 1981
on equity investments in South Africa as
evidenced by the report of the South
African Reserve Bank. We then
multiplied this difference by the amount
of the government equity infusions since
1974. We preliminarily found the value
of the benefit, allocated over total
ISCOR sales, to be 3.7 percent ad
valorem.

ISCOR has provided additional
information to suggest that the
government's equity infusions were
consistent with commercial
considerations, and therefore nota
bounty or grant. ISCOR’s income
statements in its annual reports are
based on an inflation-based accounting
system which charges to production
costs the increased replacement costs of
fixed assets. This expense item is in
addition to normal depreciation. While
approved and recommended, this
practice is not followed by most South
African companies. However, ISCOR
has been using it since 1952.

The effect of this practice on ISCOR is
to understate its profit performance vis-
a-vis companies not using the inflation-
based system. When the provisions for
increased replacement costs are added
back to profits, ISCOR’s performance
changes dramatically. Instead of two
profitable years in the last eight, ISCOR
showed profits in six of those years.

Mareover, we have found that
ISCOR's non-payment of taxes in those
vears is not related to a poor profit

performance, but instead to significant
write-offs for major capital expenditures
made during earlier periods. These
write-offs are not preferential under
South African tax law.

For these reasons we determine that
the South African government's
purchase of ISCOR's share capital was
not inconsistent with commercial
considerations, and therefore is not
potentially a bounty or grant under the
Act.

ISCOR Loan Guarantees

The petitioners alleged that the South
African government’s ownership of
ISCOR allows the company to receive
loans at interest rates lower than if the
company were privately held. In our
preliminary determination, we estimated
the benefit from loan guarantees based
on the best information available.
ISCOR has since presented information
on all its loans outstanding during the
period for which subsidization is being
measured.

Government ownership of a firm does
not implicitly guarantee the debt of the
firm, and thus does not confer per se a
bounty or grant. An explicit loan
guarantee by the state, on the other
hand, bestows a benefit to the extent
that the recipient of the guaranteed loan
pays less for the debt than it would have
absent the guarantee. In ISCOR's case
we found that only certain of the
company’s loans obtained in foreign
countries were guaranteed by the
government. Those loans of ISCOR’s
which were guaranteed carried rates
generally higher than the rates for long-
term corporate bonds in the countries in
which they were received. The long-term
corporate bond rate is the rate we
selected as our measure of debt incurred
solely on the basis of commercial
considerations. Therefore, we determine
that the guarantee of ISCOR's loans by
the government did not provide a benefit
which is a bounty or grant in this case.

Export Credit Insurance

The Credit Guarantee Insurance
Company (“CGIC") offers export credit
insurance to qualifying export
companies. No other insurance company
is known to provide similar coverage.
According to its annual reports, CGIC's
insurance premium rates appear to
cover the longterm operating costs and
losses of the program. Therefore, we
find that the program does not constitute
a bounty or grant.

Employee Training Programs

The South African Department of
Manpower certifies training programs to
the taxing authority which allows
businesses to deduct 200 percent of

qualified training expenses. The
Department of Manpower has
demonstrated that all qualified training
programs are available to all companies
and industries and that they are neither
restricted to certain sectors of the
economy nor preferential to exporters.
Therefore, we find the tax benefits from
the training programs not to be bounties
or grants.

Reduced Ocean Freight Rates

The petitions alleged that South
African shippers benefited from reduced
ocean freight rates. We could find no
evidence of such a program. We did find
evidence of rate negotiation between
shippers and carriers; however, this did
not constitute a bounty or grant under
the Act.

III. Programs Determined Not To Be
Used by Manufacturers, Producers, or
Exporters of Carbon Steel Wire Rod

We determine that the following
programs, which were alleged by the
petitioners to confer bounties or grants,
are not used by the manufacturers,
producers, or exporters in South Africa
of carbon steel wire rod.

- * Pre- and post-shipment financing,

* Export incentive program—category
A, BandD,

* Beneficiation allowances for base
mineral processing,

* Homeland development, and

* Iron/steel export promotion scheme

Comment 1: The petitioner argues that
the magnitude of the railway rate
differential cannot be explained by
difference in cost experience, and
therefore, exports of steel wire rod are
railed at rates more favorable than
domestic shipments. This constitutes a
bounty or grant.

-DOC Position: During our verification
we were presented with data that
demonstrates that export shipments of
all of the subject product return a higher
percentage of revenues relative to cost
than do domestic shipments of the same
products. The data which we examined
were the railroad’s standard costs
applied against its work performance
factors. These latter numbers reflected
the railroad’s actual experience in
moving steel from the mills to the ports.
The ratio of revenues to cost generated
from that traffic results in a larger
number than the similar ratio for traffic
moved under domestic conditions. As
explained above, generally the
conditions under which domestic and
export traffic move are significantly
different. Additionally, the railroad has
provided us with information that
indicates it now offers the lower rates to
domestic shippers who meet the same
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conditipns that export shippers must
meet to obtain the lower rates, This
provision is effective April 1, 1982. With
this change, there is no further question
that export shipments of steel in open
cars receive rates more favorable than
similar doméstic shipments.

Comment 2: The petitioner argues that
adjustments to ISCOR’s financial
statments to reflect its use of a
replacement cost inflation factor is
improper. They also provide quotes from
ISCOR's annual reports which suggest
that investments in steel in general, and

in ISCOR in particular, were not prudent _

in the period 1974 to 1980.

DOC Position: ISCOR's use of the
replacement cost inflation factor in its
accounts is a conservative accounting
procedure. It understates the firm's
profits relative to other firms not using
the system. Therefore, in order to place
ISCOR's performance in its proper
perspective, an adjustment must be
made. When that adjustment is made,
ISCOR's profits, while not high, are in a
range that could be expected to attract
certain investors.

The guotations supplied are not
sufficient to demonstrate that
investment in ISCOR by the government
was unreasonable. We do not find the
government's purchases of equity in
ISCOR to be based on terms
inconsistent with commercial
considerations,

Comment 3: The petitioner cites the
eight years in which ISCOR did not pay
taxes as proof of its unprofitable
condition.

DOC Position: We have found that
ISCOR's non-payment of taxes in those
years was not related to poor profit
performance, but instead to significant
write-offs for major capital expenditures
made during the early and mid-
seventies. These write-offs can be
carried forward until exhausted, They
are not preferential under South African
tax law,

Comment 4: The petitioner argues that
the government's ownership of ISCOR
provides an implied guarantee of all the
company's loans.

DOC Position: Government ownership
of a firm does not implicitly guarantee
the debt of the firm, and thus does not
confer per se a bounty or grant, Where
ISCOR's loans were guaranteed by the
South African government, we found
that those guarantees did not allow the
company to obtain loans at interest
rates lower than if the loans had not
been guaranteed.

Comment 5: The petitioner argues that
the benefit received in a homelands
region by one of ISCOR’s subsidiaries is
a bounty or grant affecting ISCOR's
steel production.

DOC Position: The subsidiary located
in the homeland does not manufacture
these steel products or produce any
inputs for them. The steel that it handles
is not exported to the United States.
Therefore, the benefits received by the
subsidiary do not constitute a bounty or
grant on steel exports to the United
States,

Comment 6: The petitioner alleges that
employee training allowances are
provided only to specific groups of
industries and not to all; therefore,
training benefits are countervailable,
Further, the petitioners argue that even
if the benefits of this program are
available to all, they are still bounties or
grants,

DOC Position: The Department finds
that the training benefits are available
to any industry or group of industries on
an equal basis and that the present
participation in the program
demonstrates this general availability.
Eligibility requirements do not limit the
benefits of the program to particular
companies or industries. Any
corporation which sets up a qualified
training program is eligible for the 200
percent tax deduction. These training
programs are generally available on
equal terms to all companies. As
explained in Appendix 2, our
interpretation of the Act and past
practice is that generally available
benefits are not bounties or grants,
Since we determine that this program is
generally available, we find it does not
confer counter vailable benefits under
the Act.

Comment 7: The petitioner suggests
that because ISCOR did not supply us
with sufficient information regarding
their loans prior to verification that we
should not have accepted that
information subsequently and
presumably, although he does not
explicitly state, our decision should be
based on the best information otherwise
available.

DOC Position: While ISCOR did not
provide us with all of the required
information prior to our verification, it
did give us that information at
verification. While in general we
strongly prefer to have complete
information prior to verification, we
view this action in this instance as not
significantly impeding our investigation,
and as such, we have no reason not to
use this verified information.

Comment 8: The petitioner argues that
the government's waiver of dividend
payments is a demonstration that its
participation in ISCOR is for objectives
other than commercial considerations,

DOC Position: Our principal
consideration in judging whether a
government's participation in a firm is

consistent with commercial
consideration is the level of returns on
equity. After restating ISCOR's
performance in historical cost terms we
find the returns on equity to be sufficient
to warrant making that judgement
affirmatively. The fact that the
government chose not to take capital out
of the firm in the form of dividends is
not enough, in and of itself, to make us
change our position.

Verification

In accordance with section 776(a) of
the Act, we verified the data relied upon
in our final determinations. During this
verification, we followed standard
procedures, including inspection of
documents, discussions with
government officials and on-site
inspection of manufacturer's operations
and records.

Suspension of Liquidation

The suspension of liquidation ordered
in our preliminary determination shall
remain in effect until further notice, The
total net bounty or grant for carbon steel
wire rod exported before April 1, 1982
and entered, or withdrawn from
warehouse, for consumption on or after
the date of publication of this notice is
7.8 percent ad valorem, For shipments
exported on or after April 1, 1982 and
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication of this notice the total
bounty or grant is 0.35 percent, a rate we
consider de minimis. (For duty deposit
purposes: 0.0 percent.)

As required by section 706(a)(3) of the
Act, cash deposits of estimated
countervailing duties in the amounts
specified above of th f.0.b. invoice prices
shall be required on shipments of the
subject products entered, or withdrawn
from warehouse, for consumption on or
after the date of publication of this
notice.

The Department intends to complete
an administrative review of these
determinations and orders under section
751 of the Act.

This determination and order are
published in accordance with sections
705(d) and 706(a) of the Act.

Dated: September 21, 1982,
Lawrence Brady,
Assistant Secretary for Trade Administration.

[FR Doc, 82-26457 Filed 9-24-82; 8:45 am]
BILLING CODE 3510-25-M
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AcTION: Notice of suspension of
investigation.

suMMARY: The Department of
Commerce has decided to suspend the
countervailing duty investigation
involving carbon steel wire rod from
Brazil. The basis for the suspension is
an agreement by the government of
Brazil to offset with an export tax all
benefits which we find to be subsidies
on exports of the subject product to the
United States.

EFFECTIVE DATE: September 27, 1982.

FOR FURTHER INFORMATION CONTACT:
Paul J. McGarr, Office of Investigations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.-W., Washington,
D.C. 20230, telephone: (202) 377-2786.

SUPPLEMENTARY INFORMATION:
Case History

On February 8, 1982, the Department
of Commerce (the Department) received
a petition from Atlantic Steel
Corporation, Georgetown Steel
Corporation, Georgetown Texas Steel
Corporation, Keystone Consolidated
Incorporated, Korf Industries
Incorporated, Penn-Dixie Steel
Corporation and Raritan River Steel
Corporation, filed on behalf of the U.S.
industry producing carbon steel wire
rod. The petition alleged that certain
benefits which constitute subsidies
within the meaning of section 701 of the
Tariff Act of 1930, as amended (the Act),
are being provided, directly or
indirectly, to the manufacturers,
producers, or exporters in Brazil of
carbon steel wire rod.

We found the petition to contain
sufficient grounds upon which to initiate
a countervailing duty investigation, and
on March 1, 1982, we initiated a
countervailing duly investigation (47 FR
9261). We stated that we expected to
issue a preliminary determination by
May 4, 1982. We subsequently
determined that the investigation is
“extraordinarily complicated,” as
defined in section 703(c) of the Act, and
postponed our preliminary
determination for 65 days until July 8,
1982 (47 FR 17319).

We presented a questionnaire
concerning the allegations to the
government of Brazil in Washington,
D.C. on May 25, 1982, we received the
response to the questionnaire. During
August 2-6, 1982, we verified this
information by a review of government
documents and company books and
records of Companhia Siderurgica
Belgo-Mineira (Belgo-Mineira) and
Companhia Siderurgica Da Guanabara

(COSIGUA), the only known exporters
in Brazil of carbon steel wire rod to the
United States.

On July 8, 1982, we preliminarily
determined that the government of
Brazil is providing subsidies to
manufacturers, producers, or exporters
of carbon steel wire rod under six
programs. The programs preliminarily
found to confer subsidies were IP1
rebates for capital investment, the IPI
export credit premium, preferential
working capital financing for exports, an
income tax exemption for export
earnings, benefits on machinery
imported under the Industrial
Development Council program, and
accelerated depreciation for Brazilian-
made capital goods. Based upon
verification, we also found benefits
constituting subsidies were received on
export credits provided through
Resolution 68. This program is
countervailable because it gives export
credits to importers at preferential
interest rates.

Notice of the preliminary affirmative
countervailing duty determination was
published in the Federal Register on July
14, 1982 (47 FR 30550). We directed the
U.S. Customs Service to suspend
liquidation of all entries of the subject
merchandise, entered or withdrawn
from warehouse, for consumption on or
after July 14, 1982, and to require a cash
deposit or bond in the amount of 14.31
percent of the f.0.b. value of the
merchandise.

On August 20, 1982, the Department
initialed a proposed agreement to
suspend the countervailing duty
investigation involving carbon steel wire
rod from Brazil. The basis for the
proposed agreement to suspend was’
that the government of Brazil would
offset by an export tax the entire
amount of benefiis we found to confer
subsidies on exports of carbon steel
wire rod to the United States.

On the same date, in compliance with
the procedural requirements of section
704(e) of the Act, we called counsel for
the petitioners informing them of the
proposed agreement. At that time, we
discussed the essential points of-the
proposed agreement and offered to
answer any questions. These parties
also received a copy of the proposed
agreement on that date.

Scope of the Investigation

The product covered by this
investigation is carbon steel wire rod
manufactured in Brazil and exported,
directly or indirectly, from Brazil to the
United States. The term “carbon steel
wire rod” covers a coiled, semi-finished,
hot-rolled carbon steel product of
approximately round solid cross section,

not under 0.02 inch nor over 0.74 inch in
diameter, not tempered, not treated, and
not partly manufactured, and valued
over 4 cents per pound, as currently
provided for in item 607.17 of the Tariff
Schedules of the United States.

‘The period for which we are
measuring subsidization is calendar
year 1981,

Changes Since the Preliminary
Determination

(1) IPI Export Credit Premium. Our
preliminary determination on this
program was based on IPI credits
received from July 1, 1981 to March 31,
1982, divided by the value of exports for
the same period. We noted at the time
our concern that the subsidy may have
been understated.

At verification, this concern proved
correct. The companies record IPI
credits when received, which are based
on shipments that may have taken place
two to three months before, The export
figures we used as the denominator bear
little relation to the IPI credits received
during the same period.

To calculate the value of the IPI
credits, we sampled Belgo-Mineira's and
COSIGUA's receipts of IPI credits and
traced each to the appropriate shipment.
We established that the only deduction
made from the value of the shipment
before the IPI credit is calculated is an
agent fee and that not all shipments
have this deduction. For each shipment,
we calculated the value of the IPI credits
as a percentage of the gross value of the
shipment. We made this calculation as
of the date of the shipment rather than
the date of receipt of the IPI eredits, not
taking into account the devaluation of
the cruzeiro in accordance with section
771(6)(B) of the Act.

Instead of the 10.63 percent ad
valorem subsidy reported in our
preliminary determination, we
calculated a benefit of 14.89 percent.
This rate was based on the 1981 export
credit premium of 15 percent. To
determine the appropriate export tax,
we are prorating the IPI credit found on
all carbon steel wire rod shipments by
the appropriate rates in the phase-out
schedule of the IPI set out below:
September 30, 1982—December 30,

1982=11.0 percent
December 31, 1982—February 15,

1983 =9.0 percent
February 16, 1983—April 1, 1983=4.5

percent
April 2, 1983 onward =0 percent

(2) Export Credits Under Resolution
68. During verification we discovered
that loans at preferential rates had been
contracted under this program in 1981.
